
vent wasteful attempts to enter the 
trade by persons not equipped or not 
prepared to give the kind of service 
regarded as necessary by those respons- 
ible. It may dso help to mahtain the 
loyalty of established deders and assist 
them to get sufficient turnover. A good 
nunover can facilitate the provision, 
not only of dter-sdes services for 
specialised goods, but also of services, 
such as advertising a d  stock-holding, 
which do not relate solely to specialised 
goods. 

On the other hmd, Raving too many 
dealers can reduce pl 
increase d i s ~ b u ~ o n  costs, make sales 
more unpredictable and can even 
reduce total sales. With such a situation 
some dealers may carry hadequate 
stocks and provide poor service, while 
with an inadequate wnover the quality 
of certain goods could deteriorate, with 
consequential harmful effects for the 
producer, the dealers and consumers. 

Undoubtedly there may be excessive 
restrictions in certain selective distribu- 
tion systems which would not be justi- 
fiable under Art 85(3) 
ducers may insist on c 
which they then do not apply consis- 
tently. Nevertheless, many of the jus- 
tifications for selective distribution sys- 
tems are similar to those recognised by 
the Commission as juseiffmbie for exclu- 
sive distribution systems. It is, there- 
fore, contended that exemptions should 
not be confined to qualitative criteria, 
especially where the supplier has a 
small share of the relevant market and 

and purchase and selective disznabaa~oioa 
agreements, and to provisions which 
may be linked to them, such as loyalty 
rebates md  the English clause. 

Some of these may be prohibited 
under Art 86 if the supplier is clearly in 
a dominant position, though here the 
duration of the contract, the length of 
notice and other contractud provisions 
may have a favourable impact, but 
again this raises queries as to where the 
dividing line will be drawn. A company 
which wants to obtain most of its 
requirements of a product from a pw- 
ticular suppher may find that this is 
legally nor possible because of the 
dominance of that supplier. 

It may, however, often be difficult to 
know whether a company may be 
regardd to be in a dominant position, 
whether it has, at any particular t h e ,  a 
particular market share which may 
bring it outside an exemption, or, 
where it clearly is not in such a sima- 
tion, whether the contractual provisions 
will be regarded as equally objection- 
able under Art 85. Whereas much must 
always depend on the particular facts of 
the case, nevertheless, further sPaSca- 
tion of certain factors would s e f l d y  
help. 

The position of exclusive distribution 
and purchase agreements had long been 
regardd as fairly straightfornard in 
view of' the block exemption ennder 
Regulation 67/67, but with all the con- 
sideration which has been given by the 
Commission to amending that Regula- 
tion in a way which would increase 

uncertainty, this is no longer the case, 
The Commission is also taking an 

increasingly strict line on selective dis- 
tribution agreements and here ag& it 
may become increasingly necessaq for 
companies to clarify their position by 
seeking formal exemption. This, how- 
ever, takes too long, unless the Com- 
mission's procedures are chmged, or 
unless they make more block exemp- 
tions. But such exemptions muse be 
formulated sufficiently clearly to leave 
legal certainty. 

The gradual tightening up of the 
Commission's attitude in these areas 
appears to have been brought about by 
the conclusion that in certain cases 
examined by the Commission com- 
panies have abused a category exemp- 
lion or misbehaved in other ways. 

While deliberate in€ringememts must 
certainly be dealt with very firmly, it is 
suggested that abuses which come to 
light should be dealt wih h&vidzaably 
though withdrawing the exemp~on 
and other appropriate measures, a d  
not by making matters even more com- 
plicated for the majority of companies 
which conform or endeavour to con- 
form with what are often flucmehg 
interpretations of the rules of competi- 
tion. Having even stricter and more 
complicated rules for all could lead to 
many companies giving up trying to 
comply with them; but it could also 
bring about excessive  inpe petition, 
which might put many more f m s  out 
of business and hence lead bn the long 
run to less comvetition. 

the consumer, benefit. 

Conclusions 
An increasing number of contractual 
arrangements ad. provisions which 
used to be regarded as pdectly accept- 
able and valid are no longer so consi- 
dered, at least in the particular cases 
which come before the E~a~opean 
Commission md Court. The problem 
for many companies (especially since 
there are few formal decisions) is to 
know whether what has been disap- 
proved of by the &mission or Court 
is going to be generdy disapproved of, 
or, at least, where the dividing line is 
going to be drawn between what is or is 
not acceptable. 

This is the posifion with regard to 
various foms of exclusive distribution 

Trade Union 
Immunities - The 
Great Debate 

Norman Selwyn 

For at least two decades, the British 
system of industrial relations has been 
the whipping boy, rightly or wrongly, 
of politicians and commentators alike. 
Successive &vernments have huo- 
d u c d  legisladon, sought non-stamtow 
solutions, pleaded, threatened, cajoled. 
For their part, both sides of industry 
have tried to bring about internal 
reforms. Trade unions have attempted 
to bring some order where &ere was 

chaos; personnel managers have h ~ o -  
duced procedures, sought consultations 
and devised new techniques. And yet, 
it appears, the system of indblst~d rda- 
aions has failed. It has &bite8 
improvements in productivity, acted as 
a disincentive to investment, and dis- 
couraged innovation. 

This, at least, is the conclusion of the 
Government's Green Paper " R d e  
Union Immunities", issued in Januq  
this year. The document summarises 
the legal framework within which the 
system operates in t h i s  conntw, md 
seeks a "great debate" on what 

I 
changes, if any, should be made to the 
law so as to achieve a more permanent 
improvement, and to dissever md 

1 encourage the true role of trade unions 
/ in modem society. 
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The Green Paper sets out a n u b e r  
of topics which could usefully be the 
subject of legal reform, and presents 
the arguments for and against change in 
an even-handed and fair mmnanes, p in t -  
ing out the practical problems and dif- 
ficulties which surround each course of 
action. The result, however, is that the 
reader is left with a distinct impression 
that if the arguments are so evedy bd- 

, anced, the case for swephg chmges 
has not been made out. 

Nine topics are identified as areas 
where the law could be nsefuuy 

1 changed. 

1 (1) Immunity for trade union funds 
It is well known that apart from certain 
minor and irrelevant excepdons, a eade 
union is immune from dill legal action, 

ance or contemplation of a trade dis- 
pute (s 14, Trade Union and Labour 
Relations Act 1974). To limit this 
immunity only to torts comggitted in 

I trade disputes would achieve little, for 
trade unions have not taken advantage 

1 of this provision. The more radical sug- 
1 gestion is that s 14 i m ~ w  should be 

brought into line with the h m ~ f i e s  
granted by s 13 of TULRA in respect 
of acts committed by individuals. This 
would mean that an injunction could be 
granted in appropriate cases ag&se a 
trade union, or damages could be 
obtained if an official committed a tor- 
tious act which was not protected by 
that section (eg secondary action not 
within the limits ldd d o m  in h e  Emp- 
loyment Act 1980, s 1'7). Would this 
lead to greater control by a trade union 
over its officials (eg shop stewards) or 
even the rank and file members? Is it 
right that a trade union should be held 
liable for "unofficial" ac~oaa? The 
whole question of vicarious liability 
would have to be reviewed. Do emp- 
loyers want to sue trade e o n s  for 
damages, or is their iasterest codmed to 
getting unofficial action stopped as 
quickly as possible? Since the harm 
caused in a strike can be massive, 
would limits of fmmciaal ~abiljdi~gt have 
to be imposed? In G m a I  ArrPio~m Sar- 
vices Ltd v T & G WU [I9761 IRLR 
224 the plaintiffs claim (under the 
Industrial Relations Act 1971) was for 
£2,000,000. Is it in myone's hterests 
that a trade union could be made b d -  
rupt? 

(2) Secondary action 
The Employment Act 1980 placed 
severe restrictions on the right to take 

secondary action h support of a wade 
dispute, but the question is now posed 
as to whether or not this is sufficient, 
and whether further restrictions should 
be imposed. 'it could, for example, be 
outlawed altogether, or limited only to 
those cases where primary action is 
impossible, or other specified circums- 
tances. Against these suggestions, 
reality and practicality are balanced. 
There are circumstances where it is 
recognised that secondary action is the 
only remedy available to those who 
wish to use i n d u s ~ a l  muscle (eg 8 the 
employer sacks dl strikers). 

(3) Picketing 
The Employment Act 1980 made a 
major change in the legal limits of law- 
ful picketing, though this has not yet 
been tested for effectiveness. Is this law 
adequate? What happens when an emp- 
loyer is faced with mass picketing 
which is unlawful? How do you obtain 
an injunction against a crowd of faceless 
and nameless pickets? Would it help if 
the police were under an obligation, at 
the request of an employer, to obtain 
the names and addresses of pickets, 

d offence to refuse to 
supply these? Would this break the 
important tradition of the neutrality of 
the police in trade disputes? As an 
alternative, can the Rules of the Sup- 
reme Court be altered to enable an 
injunction to be taken out against "the 
act of picketing" by unnamed persons? 
A precedent exists in Order 113 of the 
Rules which was introduced to deal 
with the problem of squatters, but 
there is a vast difference between 
recovering private property and pre- 
venting people from using the highway. 
Other pickets cm come along, and the 
procedure would have to start all over 
again. How can someone (the police?) 
distinguish between lawful primary pic- 
kets and unlawful secondary pickets? 

(4) Definition of a trade dispute 
To obtain legal immunities, an act must 
be committed in furtherance or con- 
templation of a wade dispute, and this 
latter phrase is widely defrned (s 29, 
TULRA). As long as a dispute is ""son- 

nected with" one or more of the mat- 
ters contained in s 29, the statutory 
immunities come into operation. h 
NWL v Nekm [I9791 3 All ER 694 the  
dispute was part of a campaign by the 
International Transport Federation 
against "flags of convenience", the 
seaman working on a L'bla~ked'' ship 
were not in dispute with their e m p  

Boysrs, yet the Mouse of Lor& upheld 
the union's argument that there was a 
trade dispute in existence. Political 
strikes are not within the legal 

unities (BBC ZJ Hearn [I9781 1 All 
BR 11 I), but the line is sometimes hard 
to draw, especially in those cases where 
motives are mixed. Should "worker and 
worker" disputes be excluded from the 
d e f ~ ~ o n ?  

(5) Legally enforceable collective 
agreements 
If collective agreements were I q d y  
enforceable, would this lead to pester 
s e a b ~ w  in industrial relations? Would 
employees benefit in terms of higher 
wages and greater job security which 
wodd result from higher pmducPiviw 
brought about by a strike-fiee p ~ o d ?  
1% is conceded that this proposal would 
probably result in a greater number of 
days lost through strike action, based 
on heHican experience, where strikes 
tend so be called whefl a contract is 
being re-negotiated. But we need more 
research to tell us how many times a 
trade union (or an employer) acts in 
breach of such agreements in sircms- 
tmces where the law could provide an 
effective remedy. The leading case on 
the topic (Ford Motor Co v AUEW 
[1969] 2 All ER 481) would probably 
have been reversed had it gone to the 
Court of Appeal, but the strike was set- 
tled on terms that the appeal would be 
dropped. Does this ploy inhibit writs 
for breach of contract? 

As long as trade unions 
have something to fear from the law 
which outweighs the advantages of leg- 
ally binding agreements, a reversal of 
the existing statutory presumption (s 18, 
TUEM) that collective agreements 
me not legally binding'would merely 
result in the revival of the TAINLEB 
clause (This Agreement Is Not Legally 
Bin&ng) which was used after the 
Industwal Relations Act 1971. The 
alternative is to introduce a system of 
compulsory enforceability against the 
wishes of the parties, and while there 
are respectable precedents for such 
ac~ona, it is not an attractive proposihon 
at f h s  point in time. 

(6) Strike Ballots 
Shodd ballots be taken before strike 
aceion is contemplated? Would this 
encourage greater participation, and 
(hence) greater moderation? The case is 
not proven, either way. It is suggested 
&at a ballot could be "triggered"' on 
request of a proportion of members (say 



15 per cent), dhough the practical dif- 
ficulty of getting 15 per cent of the 
membership of a trade union which has 
1,000,000 members to combine together 
t i  force a bdlot is not explored. If bal- 
lots are used for strike action, should 
they also not be used to call off a 
strike? The Employment Act enables 
public fundls to be used for some pur- 
poses to assist unions to call ballots, but 
at the present time there is a distinct 
lack of enthusiasm among the union 
movement to use this facility. 

(7) The closed shop 
Potentially, this is h e  most explosive 
and emotive issue of all. The Green 
Paper makes it clear that the Govern- 
ment is opposed to h e  closed shop 
and would obviousPy 1&e to strengthen 
the existing provisions. The recent 
publicity surrounding Sandwell Council 
in dismissing non-unionists has high- 
lighted a weakness in &at a61 aggrieved 
person may have the right to compensa- 
tion, but no right of reinstatement. 
Should there be periodic reviews of 
existing closed shops, to ensure that 
they are still favow& by the work- 
force? Or would t h i s  &smrb existing 
satisfactory industrial relations? There 
are a number of related practices which 
cause concern, eg refusing to handle 
work from non-union companies, refus- 
ing to work dongside non-union sub- 
contractors, etc. Are there practical 
limits to the elimination of longstanding 
arrangements? 

(8) Essential se&ces 
Some strikes cause great hardship to 
the community at large. How can the 
supply of essential goods and services 
be maintained? How should the Gov- 
ernment reast if a strike causes a 
national emergency? Should there be a 
"cooling off' period? Or should some 
strikes ( intedekg with h e  supply of 
food, water, fuel, Bight, transport, or 
affecting the nation's h d t h  or safety) 
be outlawed altogether? And what 
should be put in their place? Compul- 
sory arbitration? h d  if a group of 
w~rkers break r d s ,  and go on strike, 
what then? The Green Paper does not 
consider the public interest in this con- 
nection, but as the ultimate paymaster, 
surely there must be some way in 
which this can be brought into the 
reckoning. 

(9) Positive rights 
Since the existing system is based on a 
series of legd huaaiEies, the Green 

Paper &scusses whether or not these 
should be translated into positive rights 
instead. How would the picture change 
if there was a legal "right to strike" 
instead of an immunity in respect of 
certain types of action? What limita- 
tions, if any, would have to be 
imposed? The correlative of rights, as 
any jurispmde will know, is dudes. If 
there is a legd right to bargain cob8ec- 
tively, this would impose on an emp- 
loyer a legal duty to recognise and bar- 
gain (in good faith?) with a trade union. 
The question may thus be posed, if 
there is a Begd right not to work with 
non-unionists, what happens to the 
legal right of another to work without a 
union card? How can the legal right to 
strike be squared with the legal right of 
an employer to dismiss strikers? 

(10) Foreign systems 
The Green Paper concludes with a brief 
summargr of how industrid relations are 
conducted within the legal frmework 
of Australia, West Germany, France, 
Sweden and the United States. Each 
have their own peculiarities, no single 
recipe for success (if success there be) 
emerges, md one is left with &e &s- 
tinct impression that foreigners are very 
odd people. If the German miracle is 
due to the fact that they have 16 trade 
unions, how do we explain h e  Japanese 
success, wit% its 34,000 trade anions? 
Australia has compulsory arbitration, in 
France "de facto" closed shops exist 
even though these are unlawful, and in 
America, ""coling off' periods exist. 
All of &is is terribly interesting, but no 
conclusions can be drawn. 

The Great Debate? 
The Green Paper has not produced the 
great debate which was hoped for by 
the Government. Partly this is due to 
the fact that it was pdsed at f 5.30~~ 
and hence there has been no great rush 
to buy copies or discuss the issues at 
conferences and seminars. A few 
institutions, such as employerss orgm- 
isations and professiond bo&es, wa no 
doubt take up the chdenge, but any 
consensus on a scale which is likely to 
produce acceptable refow on any of 
these contentious issues will not be 
forthcoming. As one commentator has 
stated, "It is easier to describe faults 
than to prescribe remedies." 

Conclusion 
The main reason why the Green Paper 
has failed to excite attention is that it 
asks the wrong questions. It seeks to go 
forward by looking backwards at an 
outdated and outmoded system of 
industrial relations which has not 
moved with the times. Issues are pre- 
sented as if the answers which must be 
sought wi l l  solve the problems, instead 
of looking outside those issues for solu- 
tions. A pragmatic approach which 
deals with a problem as it arises may be 
politically unsound, but will achieve 
better results in the shon tern. Ln the 
longer term, the reform of h d u s h d  
relations is in the hands of progressive 
management, which, if properly 
grasped, would result in the Green 
Paper being regarded - at the best - as 
an irrelevancy, - at the worst - as a 
document of quaint historical curiosity. 

Brussels Newslettea 

Equal Opportunities 
Labour law has perhaps been the fastest 
growing field of law in the United 
Kingdom over the last fifteen yews, 
The Commission and the Come of JUS- 
tice continue to contribute to its exvan- 
sion particularly in relation to equal 
o p p o r p u ~ ~ e s .  The principle of equd 
pay for mew and women is Bid down in 
Art 119 of the Treaty. This principle is 
amplified in Commission Directives of 
1975 (equal pay), 1976 (equal trear- 
ment) and 1978 (social security), md 
many of these provisions are dkesely 

effective in national law. There is polit- 
ical activity too, with the E w o p m  Par- 
Cament having in F e b m w  of this ye= 
debated the Report of the ad hoc Par- 
liamentary Commission on Women's 
Rights. In March this year there were 
two decisions in the Court of Justice 
equal pay cases on Art 147 references 
from the UK courts. In the f i s t  of 
these cases, Worn'ngton and Humphrqfs v 
Lluyds Bank Ltd, the legality of the 
bank's pension scheme was c d i d  hto 
question. Under the scheme male and 
female employees under 25 years of age 
were treated differently. They received 
the same take home pay but the bank 
paid an additional sum into &e pension 
fund on behalf of mew but not on 
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