
Business haw Review AogustlSeptember 8986 21 3 

Edim 
Swan Nicholas u 

Roy M G d e  OBE LLD 
C m d e r  b f m s o r  of W a  md G m e r c d  
Law, md D k t o r  of the Centre for 
a m e r c s  Law Smdiss, Qum 
Gfle, U ~ v e n i y  of London; Solicitor 

An~st /Septembea 1986 

VoB 7 Nos $19 

Kei& W h s l e y  UB FCIS 
Solicitor, Manager Legd Servise, The Stock 
Exchange 

h a y  LEB FhD LLD 
Pmfcsmr of Law in the University of Nicholas Dee BA, Bamisner, FCA 

London; Banister Deloirte, Haskins 8r Sells 

Book Reviews Edator 
Peter Groves, me, M, Solicitor, 4 Chwch End, Thanrleigh, Bedford 
MKM 2DA 

Deregulation 

In July 1985 the Goverment published a 
m i r e  Paper, Lifting the Burdm (Cmnd. 
$47%), conraining about eighty proposals 
for Posening the straitjacket of rules and 
regulations to whish business enterprises 
are subject. A sequel to ahat document, 
published in May ahis year, entitled 
Bu~lding Bwa'nesses . . . f i t  BaPwers 
(Cmnd. 9794), produces some eighty 
further proposals, as well as summarising 
progress wade by depahtwenrs in 
implementing the first set of proposals 
(one rarher sad entry here being the 
ill-starred Shops Bill). 

The latest White Paper concedes that 
every industrialised society needs a 
framework of regulations but suggests 
that the energies of people running 
businesses ilhe all ro often "diverted away 
from rhek main wmlh-creating activities 
by rules and regulations which are 
complicated or obsolete - or both". Red 
tape has a particularly stulaifyhg effect 
on the early momentum of new business 
venmees. Stare control may insulate 
existing "osinesses from the cowpetidve 
realities of the market place, to the 
ultimate detriment of the consumer. 
""The Government's aim is to regulate 
business properly while allowing 

wealth-creation to proceed. We may not 
end up with far fewer regulations, but 
they will be ben~u  regupllations9" The 
m i t e  Paper notes compzable steps 
being taken by other European countries 
(c\lere is a separate chapter on 
deregulation in the context of the EEC) 
and in the USA. 

It has to be said h a t  many of the 
eighty specsc proposals turn out on 
close inspestion either to be very small 
beer "prepaxing simple but informative 
posters setting out health and safety 
legislation in place of posting up the 
Factories Act" or to be rarher vague 
promises of jam tomorrow (departments 
are 6 L ~ o n ~ u l t i n g  about", "considering", 
L6e~amining'sp 6'reviewing'9, 
moHlatorkgn, "studying", ways of 
reducing the regulatory burden). Clearly 
a lot of anxious head-scratching has gone 
on in Whitehall to find plausible irems to 
submit to the Department of 
Emp%oyrnent9s new Enterprise and 
Deregulation Unit (which includes 
secondees from the private sector), from 
which this White Paper has emanated. 
The Unit has the function of assessing 
the business costs of all new legislative 
proposals, and caw block proposals that 
fail to satisfy its criteria. Individual 
departments now have their own 
'Deregulaeion Units'. 
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n Perspective 
not normally perform literary, 
dramatic, musical or artistic works. 

The basic term of copyright will 
remain unchanged - at lease for the time 
being - bur certain special rules will be 
altered. Unpublished works will no 
longer enjoy unlimited protection but 
will be subject to the general rule. 
Anonymous and pseudonymous works 
will be protected for fifty years from first 
being made lawfully available to the 
public, rather than from the end of the 
year of first publication as now; however, 
this will be subject to a limit of fifty years 
from when it is reasonable to assume the 
author died. This amendment will bring 
UM law into line with the Paris Act of 
the Berne Convention. 

The term for a photograph will 
become fifty years from the end of the 
year in which it was taken, and for films 
and sound recordings fifty years from 
being first made available to the public. 
kinder the present law the starring point 
is first publication; the proposed change 
is another taken from the Berne 
Convention. 

To  make Crown copyright subject to 
the general rule would, according to the 
White Paper, entail excessive record 
keeping (as if it didn't for everybody else) 
so a term of BPS years from the end of the 
year of creation of fifty from the end of 
she year of publication if the work is 
published is proposed. Perpetual 
sopyrights granted by the Copyrigh~ Ace 
1775 to certain universities and colleges 
will be ended in the interest of 
disseminating those works whish are 
affecred. 

The basic rules of ownership of 
copyright will also remain, bur some new 
specific rules will be introduced. Joint 
authorship rules will be extended to all 
classes of copyright. The author of a 
photograph, at present the owner of she 
film at the time of exposure, will become 
the photographer - on the face of it a 
logical solution, but beware when asking 
anyone to rake a photograph of you with 
your camera! 

Grown sopy~ight which ax present 
arises by virtue of first publication will be 
abolished, bur works made by or under 
the control of, or commissioned by the 
Crown or a government department wiBl 
retain Crown copyright. Parliamentary 
material wile be a special case; she 
legislation will specifically give it Crown 
copyright. 

The exisring Performing Rights 
Trabunal will be renahed the Copyright 
Tribunal and will be given 
correspondingly wider jurisdiction 

covering licensing schemes in all areas of 
copyright. Fees will be see at a level 
designed to discourage the frivolous 
rather than to cover costs and members 
will be selected from an enlarged panel 
on a case-by-case basis. The chairman 
will be given one or two deputies who 
may be appointed to chair a particular 
case. Hr is also intended that wrleten 
procedures will be introduced, though 
not as widely as the Green Paper 
envisaged. 

The final pages of the White Paper 
canvass a number of new or extended 
rights, required to enable the UK ro 
adhere to certain international 
agreements. The Paris text of the Berne 
Convention demands the incorporation 
in UK law of moral rights such as the 
right to claim authorship and to prevent 
distortions of an original work. Orher 
signatories must be allowed to sue in the 
UK for infringement of copyright in 
their folklore, and protection must be 
given to choreographic works and to 
works of architecture erected in 
Convention countries by non-Convention 
nationals. 

Bn order to be able to ratify the Vienna 
Agreement of 1973, the UK must give 
protection for 25 years to the creator of a 
new typeface. This will also be done. 
UK jurisdiction in copyright matters 

will be extended to include the 
continenral shelf. On rental of video and 
audio equipment, the Government 
proposes no change. Finally, the m i t e  
Paper dismisses the idea that a 
French-style d~o i t  de suite, giving the 
artist a percentage of the price each time 
his work is resold, might be introduced 
into U K  law. 

The White Paper is certainly 
comprehensive in its scope. The 
modifications it proposes, great and 
small, are long overdue. Thar they will 
displease some is inevitable; the updaring 
must be welcomed in principle if not in 
detail, and the wrangles which will take 
place - indeed at the time of writing 
already are - over the tape Pevy and the 
compulsory photocopying licence are the 
price of progress. 

The great pity is that the whole White 
Paper purports to outline a single 
Intellectual Property Act. This is not 
what is needed. The Nicholson proposals 
- part I of the Whire Paper - should be 

deal with on their own; few of them 
require legislaeion, anyway. A new Ace 
governing the protection of designs 
would not be a bad idea. 

As for copyright, nor only does it merit 
an Act of its own, but that Act should be 
a completely new o m .  Merely ro amend 
the 1956 Act is not enough; it is the easy 
way out, and after a dozen years of 
deliberation it should be possible to find 
a berrer way. Whiford described the 
exisring law, with its roots in the 1309 
Act4 as: 

""A modest Queen Anne house to 
which there have since been Georgian, 
Victorian, Edwardian and finally 
Elizabethan additions, each adding 
embellishments in the sryie of-the 
times" .5 

Pt is sad when an historic building 
must be demolished to make way for a 
new one, but the present structure is 
unsound. Ht might be made habitable for 
a little longer, arid the addition of 
another wing will accomodare the new 
residents. Such a solution can only be a 
temporary expedient, and the result will 
certainly be an architectural monsnosity. 
l t  might not artracr the attention of the 
Prince of Wales, but it wdI not be 
appreciated by those who have to live and 
work in ias vicinity. 

8 Anne, C. 19. 
Whilford Report para 95 

Edisoriak - continued from p 213 

Some of the proposals - eg, for 
relaxation of employment protection Paw 
- are controversial in principle. But, so 
far as the exercise as a whole is concerned 
one wonders whether very much will 
actually be achieved, at least in the short 
run. The two White Papers contain 
much earnest exhortation, but not a lot of 
substance. The success of the 
deregulation movement will best be 
judged in the longer term, by the extent 
to which ministers and officials think 
harder about the effects of their actions 
upon the business communiry (and, for 
that matter, upon the ultimate , consumes). This exersise is very much a 
child of the rimes in which we live. 
Commercial values see the climate of 
Whitehall decision-mahcing. The 
movement to achieve deregulation 

1 represents, as the White Paper says, "a 
profound change of culture for 
Government Departments". Let us hope 

, so. 
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