
Business Law Review October 1986 245 

Bdim 
Susan Nicholas LLB 

October 1986 

VoB 7 No 10 

Law, md Dkmor of the Centre for 
& m e ~ s &  Law StMdia, @rn Ma=y N o m a  s e l p  JP LLM Dig &@&a& 
GPaqs, Udvensiegr of London; Solicitor 

Frances Gmupnea w&o~) 
Sobshror9 mord-Turner 

Kei& W b s l e y  UB F ~ S  
Solidtor, Manager Legal Service, The Stock 
Exchange 

E $b H d y  I v % Q ~ ~  LLB M LLD 
Pmfasor of Law in the Utaivesi~gr of Nicholas Dee BA, Barrister, FCA 

hndon; B h s t e r  Deloitte, Haskins & Sells 

K c b d  w o w  
Solicitor, M s K m  B Cb 

Book W m e z r l w s  Editor 
Peter Groves, LLB, A%%, Solicitor, 4 Church End, Thurleigh, Bedford 
MK44 ZDA 

Competition Policy: Half 
a Review 

The review of compedrion policy 
announced by Paul Channon on June 5 is 
not all that it is cracked up to be. Built-in 
restrictions mean it can only ever be half 
a review at best, for the 1980 
Competition Act is deemed too young to 
be subjected to scrutiny. 

Indeed, ""Lesner Mark HI" (the review 
will be conduceed under the 
chairmanship of rhe same Civil Servant 
as the last such exercise, in 1977-79) will 
be virtually indentical bn scope to the 
Mark I version. If the only legislation in 
lrhe field since then is excluded from 
the terms of reference, why the repeat 
performance? 

The answer, of course, is that merger 
mania has in recent times left the 
Government without even a figleaf of 
policy to hid its nakedness. A properly 
though out approach to such activity is 
urgenely required. 

Less clear is nhe need for a review of 
resrrictive trade practices policy only 
seven years after the Liesner % Report 
(Cmnd 7512). Not that business won't 
welcome it; the mystery is how the 
Go~ernmeni justifies it. 

The existing law treats differently 

restrictive agreements, anricompetidve 
practices, dominance and mergers; 
addirionaily, the Treaty of Rome 
introduces further complications. The 
Restrictive Trade Practises Acts are 
unduly formalistic, nor to say 
imcomprehensible, and new legislation 
based on efficiency and competition 
rather than on the form of agreements 
would be welcomed. 

The Restrictive Practices Court has 
shown that a judicial tribunal is the wrong 
body so judge questions of public 
interest. The Rouse of Lords judgmenr 
in BL v Amsrrong earlier this year 
further demonsitra~ed the problems of 
letting the judiciary interfere. The 
Monopolies and Mergers Commission 
should play a greater role, bur muse be 
made more effective; it presently rakes 
far too long to wheel it into position, its 
aim is erratic, and when the ammunition 
boxes are opened they are often found to 
be empiy. 

Which brings us back to the 
Competition Act. Designed by Liesner I 
PO fill s gap in competition policy, in has 
succeeded mainly in causing unparalleled 
aggravation for industry. A review of its 
procedures would be timely - surely, six 
years is a reasonable age for a little fine 
tuning. 
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Spain 
Article 18 of the Decree provides that 

foreign investments in such activnties 
must be previously authorised by the 
Spanish Cabinet (""Consejo de 
Ministros"), following a review by the 
Foreign lnvestments Board ('"unta de 
lnversiones Exeeriores"). 

Br should be noted thaa the above list of 
activities may be added to or reduced by 
future legislation (Art. 20.2). 

Likewise, foreign investments in real 
estate In zones, declared to be of military 
and strategic importance by Nadonal 
Defence Legislat~on, must continue to be 
approved by the Military Authorities and 
a corresponding Permit obtained 
(Art. 12). 

The Decree recognises four categories 
of foreign invesrments: 
- direst investments; 
- portfolio investments; 
- real estate investments; 
- other forms of investments (Art. 3). 

A prior admiGstrarive authorisation is 
always required in the Past case, whilst, in 
general, in the other cases, no previous 
authorisation or verification is needed. 

However, in ehe case of direct 
investments in Spanish companies, 
where the foreign participation exceeds 
50 per cent of the share capital, such 
investments are subjecr PO the 
verification procedure (Art. 6.2). 

BncPuded for the first time as an 
authorised direct investment are loans for 
terms of more tban five years made with 
the object of "establishing or maintaining 
lasting economic links" (Art. 5 (c)). Such 
investments are also subject to 
verification (Art. 6.2). 

Likewise investments in real estate are 
subject to verification in the following 
cases: 
- acquisition of rural land ("fincas 
rbsticas"); 
- acquisition of building land 
("solares"); 
- acquisition of business premises 
("locales comersiales"); 
- acquisition of more than 3 flats in 
the same building (Art. 113.2). 

l n  these cases where the real estate is 
acquired for business purposes, the 
transaction is treated as a direct 
investment (Art. 13.3). 

Portfolio investments, which include 
acquisitions of shares, quored or psivare, 
and investments in public funds, are 
liberalased (Art. PO), provided they do 
not constitute "direct PY1vestments", and 
are only subject to any conditions 
imposed by local regulations. 

Article 8 of the Decree liberalises 
domestic and foreign loans to Spanish 

companies with foreign participation, 
and also similar loans to branches and 
establishments. in Spain of foreign 
companies. This latter provision is new. 

Article 1.1 defines a foreign investor as 
a prlvate person, physical or juridical, 
whether resident or non-resident, and 
also Spaniards resident abroad. Special 
authorisations are required for 
investments made by foreign 
governments and official bodies, as well 
as those of the international finance 
corporation (First and Third Additional 
Provisions). 

Article 2 defines foreign investments 
as follows: 
- utilisarion or contribution of 

foreign capital ("capitales 
exteriores9'). 

- utiiisation or contribution of 
internal capital ("capitales 
interiores"). 

The following are considered to be 
foreign capital: 
- the transfer of money from abroad; 
- the direct contriburion to a Spanish 

firm of capital equipment of 
foreign origin; 

- the d~recr contribution to a Spanish 
firm of foreign technical assistance, 
patents, and manufacturing 
licences; 

- the use of any other means, subject 
to prior administrative 
authorisation (Art. 2.1). 

The use of internal funds is subjecr to 
conditions conrined in local regulations. 
A11 Foreign lnvestmenrs must be 

formalised in a document granted by a 
Spanish notary public, Stock Exchange 
broker or other official authorised by the 
Spanish State ao grant public deeds 
("kedtario Ftiblico Espafiol") 
(Art. 16.1), and registered at the 
Investments Registry of the Ministry of 
Economy and Finance (Art. 16.2), from 
which moment the right of repatriation 
arises (Art. 4). 

There are now no quantitative limits 
on the repatriation of foreign investments 
on liquidation, and the Admiistration 
may only deny such right of transfer 
abroad in those cases where the ""tpegfits 
and capital gains have been obtained by 
infringement of the Begal norms of she 
Spanish juridical order" (Art. 4). 
Furthermore, any acts "contrary to rhe 
Decree and those realised in Oaud of the 
same" shall be nu19 and void (First Final 
Provision). 

Regulations developing the Decree 
will be published by the Government 
(Fourth Final Provision), and, in 
particular, will define the cornpetences of 

the Spanish Cabinet, the iUinistry of 
Economy and Finance, she General 
Directorate of Foreign Transactions, and 
the Foreign Investments Board which 
will continue to play r part in the 
administration of Foreign Snvestmenrs in 
Spain. 

Continuation 
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If the result of the new review is a 
properly thought out, well-integrated 
new law of competition, which meshes 
properly with the EEG system (so that 
beneficiaries of group or individual 
exemptions don't find they still need to 
register under domestic Begislation), then 
it will have achieved something. If as 
seems likely, the result falls short of this, 
why bother? 

Employem' Intemd Appeals - 
csn~nned from p 270 

clarification of the law in this important 
area of prosedural justice in 
employment. In the ACAS consultative 
document Disciplina y and 01h.m 
Procedures an Emplaymnr (November 
1985) i t  is proposed to up-date the 
current code of practise on discipline and 
dismissal. It is noticeable thaa in this 
document ACAS is proposing to expand 
its advice in relation to internal 
employment appeals and takes on board 
much of the experience of the case law. 
The author commends those proposals 
which come at a time when the House of 
Lords has reinforced the use of internal 
appeals as an important feature of good 
industrial relations practice. 
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