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Commercial Fraud 

A recently published article, stemming 
from a major research project on fraud 
against large companies (Dr Michael 
Eevi, Home Office Research Bu11etk 
No 21), shows that the cost of 
commerciaP fraud recorded in London 
escalated from f36m in 1970 to a 
horrendous 8860m in 1984. The author 
p i n e s  our (though he concedes that 
recorded crime statistics do nor tell the 
whole story) that "fraud recorded by the 
Metropolitan and City of London Fraud 
Squad represents about three times the 
rota1 cost of all other property crime in 
London and is not far off the combined 
cost of theft, burglary and robbery in 
England and Wales as a whole". About 
three-quarters of reported frauds are, 
apparently, committed by insiders. 

Public concern about business fraud 
(which also, presumably, has an impact 
on the propensity ro report and record 
offences) has, it is suggested, been 
heightened by recent legal and 
organisational changes in the banking, 
insurance and investment markets, 
combined with a spate of financial 
scandals. Gings-on in she City have 
featured prominently in recent political 
and media discussion. The author notes 

that '"he vast rewards from business 
crime have led the more sophisdsated 
offenders to switch thek attentions to 
fraud, while even ae a minor level, 
cheque and credit card fraud have 
boomed'. No doubt the computer-boom 
has also coanrpibuted to the phenomenon. 

It is against this gloomy backcloth that 
we take note of a recent report by the 
Criminal Law Revision Committee, 
Co~zspira y so Defraud (Eighteenth 
Report, Cmnd 9873). This arose from a 
reference by the Home Secretary 
folllowing observations by the Roskll 
Committee on problems arising from the 
use of conspiracy charges in fraud cases. 
In W v Ayes [I9841 AC 447, the House 
of Lords held that common law 
conspiracy and statutory conspiracy 
(under the Criminal Law Act 1977) are 
mutually exclusive; the CLRC notes that 
in serious fraud cases the common law 
crime, and the higher maPiamum 
penalties that go with it, would better 
reflect the gravity of the offence. Hw the 
wake ofAg.res, "'the court of Appeal has 
had to quash ~onvic~ions where there 
were no merits, permitting large scale 
frauds to go unpunished or inadequately 
punished". The CLRC calls for 
legislation to restore the law to the 
pre-1977 psition; and in another resent 
case, R a, Coohe (reported July 25), the 
Continued on p 301 
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Trading Law 
"Rationales for Interven~on in the 
Consumer Marketplace" by I Ramsay, 
OFT 1984), it would seem to more 
readily satisfy many of the criteria so far 
identified during the debate on the 
OFT'S proposals and regarded as 
essential in any reforms. 

Extofiisanate Cre&t Bargains - 
conhued from p 286 

and the plaintiffs had nor come before 
the Court of Appeal prepared to argue 
the point, though in act they did do so. 
The '"prima facie" view was prompted by 
reference to the fact thar the principal of 
the loan was more than amply secured by 
the fact chat the property was worth more 
than twice the value of the loan; and to 
the fact ehat the loan was for a short term 
and could be called in if there was any 
default in the payment of proper interest. 
The Court of Appeal, predictably in view 
of its earlier strictures, was also 
infiuenced by the deducrions made from 
the advance, and particularly the 
"subterfuge" of the deduction for 
advance interest. 

The rate of interest was 48 per cent 
and she plaintiffs argued before the Court 
of Appeal ehat, provided the limit of 48 
per cent was not breached, ie will not be 
grossly exorbirant. In Kerley Lad a, Scorr 
[I981 J 1CR 214, the High Court had 
found in the circumstances of a particular 
case thar just such a rate was not 
excessive, bur as the Court of Appeal 
said, that was a decision valid only for the 
particular facts of the particular case. It 
was furthermore a ruling obiter, since the 
court in any case held that it would not, 
even if the credir bargain had been 
extortionate, have been jusr to reopen the 
agreement, since the debtor's conduct in 
thar case had been far from above 
reproach. The figure of 48 per cent had 
achieved a certain s~gnlficance because 
s 10(9) of the Moneylenders Act 1927 
had provided that a rare of interest in 
excess of that figure was prima facie 
excessive, though the Act was also 
careful to point out that a sum below thar 
magic figure could itself still be 
excessive. In fact, the 48 per cent figure 
no longer has any relevance. The courts 
are required by s 138(2) of the Consumer 
Credit Act to have regard to evidence as 
ro prevailing interest rates, and can also, 
Dillon L j thought, have regard to its 

own general knowledge of normal 
inrerest rates. The Court oh Appeal also, 
and significantly, stressed that the 
bargain rnusr be Booked at "in the 
round", so that i t  wolaPd not be jusr a 
question of scrutinising the terms of the 
contract. This remark was made with 
particular reference to those notorious 
deductions: the court would have to 
consider whether, in the light of their 
previous deall~gs, she Sovereign Finance 
Company and the solicitors involved, 
insofar as they proposed the deductions 
to the plaintiffss, really were to be regarded 
as having nothing to do with the 
plaintiffs. 

Despite these clew indications that the 
credir bagain should be considered 
extortionate, the Court of Appeal was not 
prepared to remit the matter to the 
County Court for Be to consider that 
specific matter. The point had not been 
previously argued; and, even if the 
agreement were reopened, a capital sum 
would remain payable by Mrs Williams 
whish she could not pay without a sale of 
the property. 

I A Reference to the 
Director General of Fair 
Trading 
Subject to exceptions, all those who grant 
credit have to be licensed by the Office of 
Fair trading. A licensee rnusr, under the 
terms of s 25, show thar he is a fir person 
ro hold a licence: amongst other things, 
this requires the Office to enquire 
whether a licensee or potential licensee 
has "engaged in business practices 
appearang to the Director ro be deceitful 
or otherwise unfair or improper (whether 
unlawful or not)". Dillon k J stressed 
that "it is of public importance thae those 
licensed under the 1974 Act should nor 
enter into extortionate bargains or engage 
In deceitful, oppressive or unfair 
business practices. Accordingly 1 direct 
the Registrar of Civil Appeals to refer the 
papers in this case, with copies of the 
judgments of this Court, to the Director 
General for him to consider whether or 
not he should take steps to revoke the 
respondents' license or rake any action 
under the 1974 Act". It remains to be 
seen what will happen after this 
interesting, and apparently novel, action 
on the para of the court. 

Seminar 
The Consumer SafeQ (Amendment 
Act, B98dij 
Legal Studies & Services Limired are 
pleased to amounce that they will be 
organising a seminar on Thursday 
December I lth, 1986 at the Cavendish 
Conference Centre, London W 1, 
designed to appraise company directors, 
managers and legal advisers, including 
those in private practice, of the 
intricacies of the Consumer Safety 
(Amendment) Act 1984. It sweeping new 
powers can literally suspend dealings in 
goods deemed to be "'unsafe" and it is for 
this critical reason that all those affected 
by the Act rnusr: understand and 
appreciate the far-reaching effects of a 
Suspension Notice; how to react if goods 
are seized; be aware of prosecution 
applications for the seizure of goods; 
understand the appeals machinery; and 
know how to react to challenges from the 
enforcement authorities. 

Product design, operating systems and 
systems of due diligence, essential 
elements in managing the production, 
sale or importation oh goods to legal 
standards, will be examined by a 
practical context. The civil remedy 
afforded by she statutes in respect of the 
"breach of statutory duty" will be 
considered in relation to the recovery of 
damages against a company. 

For further information contact IBC 
Legal Studies and Services at Bath Mouse 
(3rd Floor), 56 Holborn Viaduct, 
London EClA 2EX, Telephone: 
01-236 4080. 

Editorial - continued Rom p 297 

House of Lords itself called for legislative 
action in the matter. It has been 
indicated that a remedy may indeed be 
forthcoming in the long-awaited 
Criminal Justice Bill. 

We Rope so. The incidence and cost of 
commerciaQ fraud is now quite horrifying 
and there is every sign that it  will 
continue to escalate. Those who 
perpetrare it we, more or less by 
definitiong likely to be of a cast of mind 
that is alert PO every available IsophoQe, 
however technical. The crime, like crime 
bna general, can never be prevented, but 
we owe it to ourselves to see that 
prosecutors m d  courts are not 
unnecessarily handicapped by legd 
momalies such as this one. 
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