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Editoria 
Freedom of Press and facts stated by the inspectors did not 

show a probability that only the 
Public Interest disclosure of his sources by Mr Wwner 

Two aspects of public policy - the 
preservation of a free press, and the 
supression of insider dealing - clashed 
in the Chancery Division last March. 
Journalistic freedom won the day. In re 
an Inquiry under the Company Securities 
(Insider Dealing) Act 1985 (The Times, 
April 1, 1987*), Hofmann J ruled in 
favour of a City journalist who declined 
to disclose his confidential sources to 
DTI inspectors appointed under s 177 of 
the Financial Services Act 1986 to 
investigate alleged insider dealing 
activities. The case arose out of two 
articles on City takeovers written by Mr 
Jeremy Warner in The Times and the 
Independent; the inspectors believed that 
his sources would confirm the evidence 
they had already accumulated about 
suspected links between civil servants 
and share-dealing rings. 

Section 178 of the 1986 Act provides 
that a refusal to anser inspectors' 
questions "without reasonable exsuse" 
may be punishable as contempt of court. 
However, the court held in this instance 
that, "the public interest in the 
protection of sources outweighs the value 
of disclosure for the purposes of the 
investigations". In rbe judge's view, the 

could prevent further insider dealing. 
His evidence might provide useful pieces 
to fit into the jigsaw but it had not been 
shown to be the key to the puzzle. 

The court's attention had been drawn 
to s 10 of h e  Contempt of G u r a  Act 
1981, which only allows a court to 
require journalistic disclosure where it is 
demonstrated as being necessary in the 
interests of justice or national security or 
for the prevention of disorder or crime: 
the section had subsequently been 
discussed by the House of Lords in 
Secretary of State for Defence v Guardian 
Newspapers Ltd [I9851 AC 339. Hn the 
present case, however, Hofmawn J held 
that s 10 was not strictly applicable 
because, inter alia, the inspectors were 
not a court; but he held in any event that 
it did nor matter here because the words 
"reasonable excuse" were wide enough 
to require him to take into account the 
public interest in the protection of 
sources. And even if the section had 
applied, the inspectors would nor have 
demonstrated that disclosure of sources 

'Subsequently reversed by CA, The Times, 
May 7, 1987. 
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Contract 
balance, reasonable despite the fact that 
in some contemplated circumstances it 
could be unreasonable? 

(2) Is severance possible, both of an 
ineffective term from the contract 
generally and of part of a contract term 
from another part of that term? 
The answer to both of these questions 
will affect Row terms should be drafted. 

Comparison with Covenants in 
Restraint of Trade 
The test that the courts are being 
directed to apply by s ll(1) is 
remarkably similar to the common law 
test applied by the courts in determining 
the validity of contracts in restraint of 
uade. Both tests impose the onus on the 
party relying on the relevant term to 
justify it," both involve the courts in 
determining the reasonableness of a 
contractual provision as at the date of 
the contract and ignoring subsequent 
events. 

In relation to the case of covenants in 
restraint of trade, the courts examine the 
term to determine whether in any of the 
circumstances within the reasonable 
expectation of the parties at the time of 
making the contract the term could be 
unreasonable, although certain 
extravagant possibilities are not taken 
into account.12 

In relation to question (2), there is a 
general rule that the courts may seek to 
sever illegal and invalid terms from 
contracts and also offending parts of 
terms provided three tests are satisfied: 
(1) The relevant term must be of a kind 
that can be severed - public policy does 
not allow severance of certain promises 
(zg trading with the enemy.) However 
there is ample case law that covenants in 
restraint of trade can be severed: 
(2) Severance must not alter the basic 
nature of the remaining contract -eg the 
meaning of remaining terms must not be 
affected; 
(3) The relevant term must be physically 
capable of severance (the "blue pencil" 
test) - ie the courts will not rewrite the 
contract for the parties. 

In relation to UCTA, commentators 
do not seem to address question (1). On 
question (2), Treitel (see p 200) considers 
that the courts will sever offending 
words. He relies on a case on the 1973 
Act, W K' Green v Cade Bros F a m  
[1978] 1 Lloyd's Rep 602 where 
Griffiths J refused to uphold one 
exclusion clause of a contract, but upheld 
a Limiration clause. However issues of 
severability do not seem to have been 

addressed. Chitry (para 934) however is 
doubtful that severance will be allowed. 

The cases seem to show that the judges 
have not addressed the two questions 
raised above. Questions of severance 
seem to have been ignored and issues as 
to whether a clause must be reasonable in 
ail contemplated circumstances do not 
seem to be considered directly. 

Thus in Walker v Boyle [ 19821 1 All 
ER 634, Dillon J referred to the test in 
s 1 l(1) but merely stated (at p 644) that 
he did not regard the relevant contractual 
condition in question, which excluded 
liability for misrepresentations, as 
satisfying the reasonableness test. He had 
earlier stated (at p 641) that it was 
"strange that the condition should 
purport to exclude compensation for any 
oral misstatement however grave." 
However this was when considering the 
ambit of the term as a matter of 
construction. 

In Stag Line Ltd v Tyne Shiprepair 
Group Ltd [I9841 2 Lloyd's Rep 211, 
Staughton J upheld clause 8(9) of a 
standard form ship repair contract which 
excluded liability for economic loss. 

However, he stared (at p 223) that he 
would take a different view of another 
clause, clause 8(4), if it provided (he 
had already found as a matter of 
construction that it did not): 

'"hat the owner shall have no remedy 
unless he returns his vessel to the yard 
for repair . . The result is capricious 
both for the owner and the yard; the 
apportionment of risk is made to 
depend upon where the casualty 
happens to occur, and whether the 
owner happens to find it convenient 
and economic to return his vessel to 
the yard . . . I would have held that 
clause 8(4) was unfair and 
unreasonable." 
The analogy with covenants in 

restraint of trade seems apt - the courts 
are asked to apply similar tests for both 
these covenants and terms which are 
subject to the reasonableness test 
sections. This reinforces the need for 
careful drafting. The words of 
Pearson LJ in Commercial Plastics L td  v 
Vincent [I9651 1 QB 623 at 647 in a case 
on covenants in restraint of trade can be 
noted: 

"The decision of this case against the 
plaintiffs is inevitable, but it is in a way 
regrettable, because the plaintiffs' case 
has underlying merits. They do seem 
to have important confidential 
information, for which they might 
reasonably claim protection by a 
suitably limited restrictive provision. 

The actual provision in this case can be 
described as "home-made", that is, 
nor professionally drafted. It is 
unforzunate that a home-made 
provision, offered and accepted in 
good faith between commercial men 
and not in the least intended to be 
oppressive, has to be ruled out and 
declared void in a court of law for lack 
of the necessary limiting words. It 
would seem that a good deal of legal 
"know-how" is required for the 
successful drafting of a restrictive 
covenant." 

Summary 
Although the cases do not seem to 
address the two questions directly, it 
would be prudent to draft exemption 
clauses as carefully as possible, in 
particular restricting their potential 
ambit and extent so far as practical and 
consistent with the protection desired 
and making such clauses as clearly 
severable as possible. This is not an easy 
task in relation to standard forms, where 
any such clause will be considered in the 
light of the individual contract 
subsequently entered into. 

11. See s 11(5), UCTA. 
12. Seeeg t h e  discussion in Comme~cial Plasrics 
v Vincent [I9691 P QB 623 at 644 and see the 
cases cired in Hakbury's Laws of England 
(1984), Vol 47, Trade & Labour", para 22. 

Editorial cond~sued from p 111 

was necessary for the prevention of 
crime. 

This case has understandably been 
hailed with rejoicing by the press, and 
the Independme has promised if necessary 
to back Mr Warner right up to the House 
of Lords in the defence of non-disclosure 
of sources. We share these sentiments, 
albeit with sneaking regret that 
upholding the worthy cause of 
investigative journalism has in this 
instance cramped the DTI's inquiries 
into alleged dirty deeds in the City, a 
dark area of white-collar crime whose 
investigators need dB the help they can 
get. A long-overdue piece of legislation, 
The Financial Services Act, criticised in 
many quarters for doing too little too 
late, has now been significantly hobbled 
almost before the ink has dried upon it. 
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