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Editorial 

This Noxious Weed 

Even lawyers, who should know better, 
accept the popular fallacy that the law 
offers a panacea for all social ills. But 
they would, wouldn't they? Thus, we all 
mutter furiously "There ought to be a 
law against it", "it" being whatever 
social ill or injustice we have 
encountered. We have not learned from 
bitter experience that the law can neither 
prevent all social ills, nor ensure that all 
victims receive proper compensation. 

Among the social evils that have so far 
escaped the law is the use of tobacco. 
That "noxious weed", to borrow King 
James's happy term, causes as much 
harm as any defective product, but no 
court has as yet been persuaded that 
tobacco is a defective product. Many 
attempts have been made to bring 
tobacco within the scope of product 
liability law in the USA, but those efforts 
have failed, There is now news that an 
attempt is being made in the English 
courts to obtain compensation from a 
tobacco company, and perhaps success is 
just round the corner. 

A Michigan court has in fact 
recognised the harm in cigarette smoking 
but not as the result of a direct attack on 
the manufacturer. In previous cases the 

argument has been that manufacturers 
have not given adequate warnings about 
ehe dangers of cigarettes. The Michigan 
plaintiff was actually suing an asbestos 
manufacturer, and the courts have had 
no difficulty in making the suppliers of 
asbestos liable for the shocking harm 
caused by asbestos dust. The defendant 
manufacturer in this case said that the 
plaintiffs injury had been caused not 
only by inhaling asbestos dust but also by 
smoking two packs of cigarettes a day for 
30 years. The coun agreed that the 
plaintiff had been negligent and 
apportioned the damages under the 
State's comparative negligence statute: 
Brirboy v Fibreboard Corp Michigan 
Supreme Court, January 25, 1988. 

The US courts do not necessarily 
believe that the manufacturers' warnings 
have been adequate. They have been 
unable to consider the issue because of 
the interaction in America of state and 
federal laws. The doctrine of 
pre-emption requires a state court to stay 
away from any field of law which the 
federal government has adopted for its 
own. Federal law requires that cigarette 
manufacturers put a warning on their 
packs and advertisements, and state 
courts are not allowed to consider 
whether the statutory wording is 
adequatg or not. 
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oyment 

Duties of An Employer 
on Transfer of 
kl ndertakings 

Manus Polbtt 

BARRISTER 

Introduction 

One issue at the heart of the Transfer of 
Undertakings (Protection of Employmemt) 
Regulations 1981 ("TUPE"), namely the 
enforcement of the duties imposed on an 
employer by reg 10, has received scant 
attention from the courts and 
Parliament. The attention it has had, 
however, shows that TUPE's 
enforcement provisions are regarded in 
some circles as being inadequate. 

The Duties 

The duties which the employer has to 
fulfill under reg 10 of TUPE include 
informing those affected employees 
about a proposed transfer and consulting 
with them about it. Regulation 11 
provides that a failure to carry out these 
duties is to be remedied in an Industrial 
Tribunal, by compensation. The 
philosophy behind regs 10 and 11 seems 
t~ be rhat the duties are intended as 
nothing more than a Code of Conduct, 
breach of which will result in a slapped 
wrist for the employer. TUPE provides 
no express mechanism by which an 
employee can force an employer to 
consult and inform. An unscrupulous 

'- 
employer could thus "buy off" his duty 
to consult. 

Challenge to Reg 1 1 

It seems that she first challenge to the 
effectiveness of reg 11 came from Lord 
Denning as late as four years after the 
passing of TUPB. He successfully argued 
that the employees of dockyards which 
were to be affected by the Dockyard 

Services Act 1986 should be expressly 
granted the right to go to the High Court 
and obtain a declaration that the 
Secretary of State, effectiveiy their 
employer, had failed in his duties to 
inform and consult them. This right is 
set out in s 2 of the 1986 Act which also 
gives affected employees, as an 
alternative, the remedy under reg 11 of 
TUPE. 

Section 2 of the 1986 Act illustrates not 
only Lord Denning's misgivings about 
the reg 11 remedy but it must, by 
definition, also indicate Parliament's 
anxieties. 

In Banking Insurance and Finance 
Union v Barclays Bank plc [1987] ICR 
495, the Employment Appeal Tribunal 
decided a peripheral point in that case in 
favour of a wide interpretation of reg 11. 
Popplewell J indicated, per curium, rhat 
reg 11(4), which allows a tribunal to make 
a declaration alone, envisages reg 11 
being invoked before and after a relevant 
transfer. This proposition seems based on 
the assumption that a remedy which 
provides no compensation (ie a 
declaration) must be a remedy which 
pre-dares a relevant transfer because it is 
only a relevant transfer which is capable 
of adversely affecting an employee to give 
hihn or her a right to compensation. 

If this assumption is correct, then the 
EAT decision on the peripheral point is 
correct and the only difference between 
the TUPE method of enforcement and 
the 1986 Act method is that under the 
1986 Act an employee codd  get a High 
Court declaration. This difference may 
be material: breach of a High Court 
declaration may make the granting of an 
injunction a more likely prospect. 

Restraint of Breach by 
injunction 

Perhaps a good deal of time and money 
wou1d be saved by an employee applying 
for an injunction to restrain a breach of 
these statutory duties at the outset. 
Although TUPE makes no mention of 
injunctive ruling, neither that nor the 
face rhar it expressly sets out a remedy 
exc~ucles any right ro such relief under 
s 37(1) of the Supreme Court Act 1981. 

The employer may be unwilling to 
co-operate but this is nor the case of an 
employer being forced to employ, 
re-employ or retain an employee he has 

no time for, An injunction would force 
an employer only to inform and consult. 

Certainly it is conceivable that breach 
of a reg 10 duty is she sort of situation in 
which the High Court will exercise its 
powers under s 37(1) of the Supreme 
Court Act 1981. The test, as set out in 
Lord Brandon's judgment in South 
Carolina IESUBQP~CE CO v Assurantie 
Maamschappij ""De eeven Provincien" NV 
[1987] AC 24, is essentially whether one 
party has had a legal right invaded. 

Other Arguments 

If an injunction is not available in these 
circumstances (and there are obviously 
hurdles other than those mentioned 
above for an employee to overcome), an 
employee will be left relying on some 
fairly flimsy arguments: that s 2 of the 
1986 Act should be implied into TUPE, 
for instance. 

The strongest of these arguments may 
be that TUPE is not consistent with the 
European Community Directive 771187 
in that the Directive sets out duties for 
which TUPE has not provided adequate 
enforcement provisions. 

Editorial continued from p 49 

A New Jersey court is considering a 
direct attack on a manufacturer for the 
death of a long-term smoker. Evidence at 
the trial has alleged that in the 1950s 
research showed a connection between 
tar in cigarettes and cancer. If this 
evidence is accepted a jury may find the 
manufacturer liable for its failure to warn 
in the 1950s. Federal warnings were first 
required in 1966 and it is open for a court 
to consider the adequacy of warnings 
before that date without the restraint of 
pre-ernprion: Cdpollone v Liggett ( N J  DC, 
83-2864). 

Whatever the outcome may be, 
plaintiffs in the cases against tobacco 
manufacturers deserve at least a medal 
for persistence, 
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