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Editorial 

Barlow Clowes 

The appointment of Sir Godfray Le 
Quesne, former chairman of the 
Monopolies and Mergers Commission, to 
investigate the DTI's role in the collapse 
of the Barlow Clowes investment group 
has the hallmarks of a political stalling 
operation. The inquiry is not due to 
report until mid-October; in the 
meantime, the 18,400 clients of the 
group (particularly the 7,200 investors in 
the liquidated UK-based Barlow Clowes 
Gilts Managers Ltd, licensed by the 
DTI), many of them pensioners, have 
been wondering what to expect by way of 
compensation for losses apparently 
totalling more than f 130m. 

When the Trade and Industry 
Secretary, Lord Young, announced the 
independent inquiry, on June 13, it was 
quickly pointed out by critics (by no 
means all of them on the Opposition 
benches) that this procedure - with no 
rime limit on completion of the 
investigation - would enable ministers 
to side-step awkward parliamentary 
questions by pointing out that an 
investigation was still taking place. It  was 
also noted that, until the inquiry was 

complete, aggrieved investors could have 
no recourse to the Parliamentary 
Commissioner for Administration. There 
is at least one encouraging precedent in 
the latter context, namely the Langford 
Scott scandal five years ago, where the 
DTH paid compensation to an investor 
after a finding by the PGA in February 
1986 that the Department had shown "a 
lamentable lack of concern for the 
interests of those members of the public 
who . . . had a right to assume that the 
Department's licensing system offered 
them a reasonable measure of protection 
for their investments". 

In the aftermath of Lord Young's 
announcement of the Barlow Clowes 
inquiry, the PCA himself added fuel to 
t h  fire by telling a Labour MP, who 
referred various cases on behalf of 
aggrieved constituents, that there was 
"an apparent case of maladministration 
for DTH to answer". However, he went 
on to say that he did not consider it 
sensible to undertake an investigation 
while the matter was under review by Sir 
Godfray Le Quesne. He also pointed out 
that his own hands would be tied if (as 
seems likely) the disappointed investors 
decide to litigate, given that s 5(2)(b)  of 
the Parliamentary Commissioner Act 

, 1967 precludes the PCA from 
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USA 
reiation to the defendant's net worth or 
annual income, but as is shown by the 
cases quoted, the Supreme Court is not 
inclined to override the assessments of 
the state courts of appeals. 

""A Dumping Ground for 
the Nation's Homeless 
Tort Litigation" 

Residents of Delaware filed suit in 
Mississippi against corporations whose 
only connection with Mississippi was 
that fact thar they did business in the 
state. Doing business in a state is usually 
enough to subject a person to the courts 
of that state, but in this action the claims 
were for harm caused by asbestos in the 
states of Delaware, New Jersey and 
Pennsylvania. Even when a basis for 
jurisdiction exists a court has discretion 
to refuse on the grounds of forum non 
conveniens, and exercising that discretion 
the Mississippi court dismissed the 
complaints. An appeal to the State 
Supreme Court followed. 

Under the principle of forum non 
coravenbens a court will generally not 
accept a case if it is a seriously 
inconvenient forum for a trial, but there 
are two important exceptions: 

(1) a court has never refused to 
exercise jurisdiction when there is no 
other forum to which the plaintiff can 
go; 
(2) jurisdiction will never be refused if 
the case is barred in all alternative 
courts by a statute of limitation unless 
the defendant agrees that he would 
waive the statute of limitation defence. 
There is one recent case in New York 

in which the court refused jurisdiction 
even when there was no alternative 
forum for the plaintiff, but that was a 
case with special facts. It was an action 
brought by the Islamic Republic of Iran 
against the former Shah alleging that the 
Shah had breached his duty to the people 
of Iran. All the records and witnesses 
were in Iran, and the court had severe 
doubts whether a New York judgment 
would be effective (Islamic Republic of 
Bran v Psklavb, 467 NE2d 245, 1984). 

The Mississippi Supreme Court did 
not consider that the Iran case was 
relevant to the facts of the case before it. 
It reasoned that the law of the forum 
controls the application of a statute of 
Phiration and a Mississippi court should 
not dismiss a case on the ground offomm 

non conveniens when it has personal 
jurisdiction over the defendant even 
when the action would be rime-barred 
elsewhere. It  could refuse jurisdidion if 
the defendant undertook not to raise the 
defence of the statute of limitation in the 
alternative forum. 

Three judges dissented. They said that 
the plaintiffs had slept on their rights in 
the state where they should have brought 
action and the controversy had "about as 
much to do with Mississippi as does a 
feud between nomadic tribes in the Gobi 
Desert". By its decision allowing the 
action to proceed, the Court had 
"doomed Mississippi to become a 
dumping ground for the nation's 
homeless tort litigation". 
Shewbrooks v AC and S, Hwc, 
Mississippi Supreme Court, N o  56,014, 
M a y  11, 1988 

Supreme Court 
lnva! idates State Statute 

An important constitutional issue was 
decided in what Justice Kennedy 
described as a "rather ordinary contract 
dispute". Bendix, a Delaware 
corporation with its principal place of 
business in Ohio, sued Midwesco, an 
Illinois corporation with its principal 
place of business in that state, in a federal 
district court in Ohio. The complaint was 
thar Midwesco had not fulfilled the terms 
of its contract to install a boiler in a 
Bendix plant. 

Wesco pleaded that the action was 
barred by the Ohio stature of limitations, 
which requires that an action be 
commenced within four years "after the 
cause thereof accrued". The contract 
between the parties was made in 1974, 
the action was filed in 1980 but the 
plah8ldff argued that Wesco could not 
have the benefit of the statute of 
limitations because it was a foreign 
corporation which had nor complied with 
the requirements of Ohio law imposed on 
foreign corporation doing business in the 
state. The term "foreign corporation" is 
used generally to mean any corporation 
not incorporated in the state in which it is 
doing business. HP does nor necessarily 
mean a corporation from another 
country, although the rules apply as 
much to such a corporation as to any 
our-of-state domestic corporation. 

Ohio corporation law includes a 
provision that a foreign corporation 

doing business in the state must appoint 
a resident agent on whom process may be 
served. Wesco had not appointed such an 
agent and Bendix argued that it was 
therefore not legally 'present in the 
state". Ohio Revised Code 2305.15 
provides that when a cause of action 
accrues against a person who is out of the 
state the period of limitation shall not 
begin to run until he comes into the state. 

The effect of this argument was that a 
foreign corporation could remain subject 
to suir in Ohio in perpetuity. That was a 
significant burden on interstate 
commerce and was thus a violation of the 
Commerce Clause of the federal 
constitution. The state law was therefore 
invalid and the defendant could have the 
benefit of the statute of limitations. That 
was what both the district court and the 
circuit court of appeals had said. 

Chief Justice Rehnquist dissented. He 
was nor convinced that the installation of 
the boiler in the plaintiffs Ohio plant 
was a transaction in interstate commerce 
and he said that the case had arisen 
because of two peculiar, although not 
unique, rules of Ohio law. One 
peculiarity was that a foreign corporation 
could be subject to process under the 
state's "long-arm" law although not 
"present" in the state for purposes of the 
limitation stature. The second was that a 
foreign corporation installing equipment 
sold in the course of interstate commerce 
does not have to appoint a resident agent 
in order to transact business in Ohio. He 
did not see any discrimination against 
interstate commerce and would have 
reversed the judgment of the Court of 
Appeals. 
Bewdk Autosite Corporation v 
Midwesco Enterprises, Inc, No 87-367 
US Supreme Court, June 17, 1988 
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investigating cases in which the 
complainant has resorted to legal 
proceedings. 

The political pressure on ministers has 
come from MPs of all political parties 
and will inevitably be intensified if the 
Le Quesne report is critical of the DTI's 
declsion to licence Barlow Clowes. 
Meanwhile this is yet'another reminder 
of the shortcomings of our ombudsman 
system, which is an adjunct of the 
Parliament's own machinery for holding 
ministers accountable. If the PCA cannot 
investigate a case like this, one wonders 
whether he is worth having at all. 
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