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Editorial 

"Open Government" 

We hardly need reminding that there 
has in recent years been an enormous 
growth in the marketing of financial 
services. This explosion has been 
accompanied by huge technological 
advances in information storage and 
retrieval - advances which have major 
and potentially very worrying 
implications for the consumer, worries 
which transcend the modest safeguards 
provided by the Data Protection Act. 
Many consumers entering this jungle 
lack financial sophistication, and need 
above all to be adequately informed 
about the use to which financial 
information, given in confidence for a 
particular purpose, is to be put. Secret 
(and sometimes inaccurate) credit 
blacklists and the unauthorised sale of 
personal information to mailing list 
organisations may be cited as just two 
illustrative examples of the unacceptable 
face of the financial data revolution. 

With this in mind, the National 
Consumer Council has published an 
interesting report entitled Taking 
Liberties? - Commercial Use of 
Confidential Financial Information, which 
includes the results of consumer 
research exercises carried out for the 
NCC by Financial Research Services 

December 1988 

Vol9 No 1. 

Hubert Pisarda BCL MA 
Barrister 

Norman Selwyn JP LLM Dip Econ(0xon) 
AClS 
Labour Law Consultant 

Kenneth W Simmo~ads 
Professor of International Law in the 
University of London 

Keith Walmsley LLB FCHS 
Solicitor, Principal Legal Adviser, Quotations 
Department, The Stock Exchange 

Stephen Allott  ca can tab) 
Barrister 

Martin Edwards  oxon) on) ACI Arb 
Solicitor, Mace & Jones, Liverpool; Member 
Law Society's Employment Law Committee 

Ex Oficio 
Ruth Eldon BA 

and by Market Behaviour Ltd. The 
results of these surveys are both clear 
and predictable. They show, inter alia 
that many people are unhappy about the 
lack of information apparently provided 
by many banks and building societies 
about the confidentiality of customers' 
financial affairs, and that a majority of 
respondents are not happy about the 
passing of personal financial 
information, without the customer's 
consent, to a separate subsidiary of the 
organisation, such as an estate agency or 
brokerage company. Consumers are, it 
seems, not at all impressed by the 
principle of "implied consent" to 
disclosure, commonly invoked by 
financial institutions, and are infuriated 
by the misuse of information for 
marketing purposes, such as the 
generation of mailing lists. 

The NCC's Report recommends 
among other things that personal 
financial information should not be 
disclosed to a third party without the 
consumer's express and informed 
consent; that personal financial 
information should only be used for the 
purpose for which it was intended when 
the consumer originally disclosed it; that 
consumers should be informed of the 
intention and exact purposes of 
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EMPLOYMENT 
argument that the directors would not 
be conversant with this provision of 
company law, came the response that if 
there was a conrract of service, 
". . . you would expect the accountant 
to have seen that the provisions were 
complied with". Lord Justice Shaw 
added that the reality of the matter was 
that ". . . this was a family business and 
. . . the members of the family were 
utilising the companies concerned as 
agencies to carry on that business rather 
than the other way round". 

Identifying Relevant 
Factors 

Eaton v Robert Eaton Etd [I9881 ICR 
302, involved "yet another instance, of 
which there are far too many" (to quote 
the EAT) of a director alleging that an 
industrial tribunal had failed to ask itself 
the proper questions when seeking to 
analyse his precise status in law. The 
EAT disclaimed any intention of laying 
down principles or guidelines, but did 
summarise "some of the factors which 
crop up in these cases". 

In the first place, said the EAT, 
"industrial tribunals have to bear in 
mind that generally speaking, a director 
of a company is the holder of an office 
and is not in employment: see McMillan 
v Guest 119421 AC 561. Evidence is 
required to establish that a director is 
employed by a company. " 

According to the EAT: 
"Any descriptive term such as 
managing director or technical 
director may provide the first 
indication of employment. Obviously 
the position of a properly appointed 
managing director or the so-called 
working director who draws a weekly 
wage is one which is more likely to 
present an arguable case for a contract 
of employment. In this context the 
most pertinent question is whether or 
not there was an agreement to employ 
a person as managing director which 
should either be an express contract 
or minuted at a board meeting or 
noted by memorandum in writing. 
This is not conclusive. It  may then 
have to be ascertained whether 
remuneration is by way of salary or by 
way of directors's fees. If the latter, it 
points away from employment. Then 
it might be appropriate to consider 
whether there was remuneration fixed 
in advance or merely made on an ad 
hoc basis. If tile latter, this roo points 

away from employment. In some 
cases remuneration may be identified 
as gratuitous and not by way of 
entitlement. Again this would point 
away from employment. Finally there 
is the important consideration of the 
functions actually performed by the 
director. Was he merely acting in a 
directorial capacity or was he under 
the control of the board of directors? 
An industrial tribunal may not find it 
necessary to pose all of these 
questions and they may identify other 
factors as relevant. It  is entirely a 
matter for the tribunal to approach 
the problem as it thinks appropriate." 
Taking these matters into account, 

and while acknowledging that the 
industrial tribunal had failed to make a 
thorough evaluation of all the relevant 
factors, the EAT concluded that the 
tribunal's decision that Mr Eaton, 
although managing director of Robert 
Eaton Limited, was not an employee of 
that company, could not be overturned 
on the ground that it was perverse. 

Conclusions 

The reported decisions on directors as 
employees are an interesting sub- 
category of the vast body of case law on 
the distinction between employment and 
self-employment, where the search for 
concise and infallible test for 
differentiating between the two has 
proved fruitless. 

A relatively recent decision of the 
House of Lords which was not referred 
to in Eaton does, however, suggest that 
the question of whether a person is or is 
not an employee is a question of law. In 
Davies v Presbyterian Church of Wales 
[I9861 IRLR 194, it was held that if an 
industrial tribunal mistakenly construed 
a church's rule-book so as to decide that 
a pastor was an employee, that was an 
error of law which must be reversed by 
the appellate court. It may be unwise to 
generalise too broadly from a decision 
on the special circumstances of a 
pastor's calling. Yet it is noteworthy that 
the Editor of the Industrial Relations 
Law Report commented that the 
practical effect of the Devies case "was 
likely to be "an increase in the number 
of appeals from industrial tribunal 
decisions on who is an employee and 
ultimately a greater uniformity in 
approach" - the very state of affairs 
which the EAT found so regrettable in 
Eaton. 

When assessing a director's possible 
employment status, it is unwise to rely 
too heavily on a "checklist" approach 
but having said that, the cases suggest 
that the following matters may be 
relevant: 

-the terms of any resolution of 
appointment; 

-whether he is paid and taxed as an 
employee or merely paid directors' 
fees and whether payment is made 
on an ad hoc basis or not; 

-whether he is given, or the 
company keeps, any written 
contract of service or memorandum 
of its terms; 

-whether he works regularly and 
consistently for the company and 
the nature of the tasks which he 
undertakes. 

It may also be appropriate to enquire, 
in the case of directors' appointments 
exceeding five years in duration, 
whether an ordinary resolution has been 
passed pursuant to s 319 of the 
Companies Act 1985. 

The decisions in Parsons and Eaton 
cast some doubt upon the EAT'S view in 
Folami of the prima facie status of full- 
time working directors as employees. In 
most cases, it is submitted, that is 
unfortunate. A full-time working 
director can, of course, be removed 
from office by ordinary resolution 
pursuant to s 303(1) of the Companies 
Act 1985. But there will seldom be 
strong policy reasons for denying him 
the potentially valuable remedies 
enshrined in employment law. 
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disclosure; that there should be a 
statutory bar upon the use of 
information by credit reference bureaux 
for purposes other than credit reference 
and assessment; credit proposal forms 
should tell consumers when credit 
scoring or reference search procedures 
are operating; companies using personal 
information for marketing purposes 
should subscribe to the Mailing 
Preference Service. 

Consumer protection may be regarded 
by reputable financial institutions as a 
bit of a nuisance, and by less reputable 
ones as an obstacle to lucrative 
malpractices. The balance of the public 
interest would surely be well served by 
implementation of the NCC9s sensible, 
and if anything over-modest, proposals. 
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