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Management Liability 

The reported comments of a 
compensation lawyer, Mr David 
McIntosh (The Times, May 27), that the 
heads of companies involved in public 
disasters should be personally, and 
perhaps criminally, liable for lapses in 
safety standards and not be allowed to 
get away with passing h e  buck to heir  
subor&nates strike an uncomfortable 
chord. A c o n e i n ~ n g  succession of 
horrendous cases involving loss of life 
and h b  - Abbeystead, Piper Alpha, 
Zeebmgge, King's Cross," to name just 
a few recent instances - has raised 
worrying questions about where 
responsibility, and public 
accountability, for safety issues in large 
corporate organisations ultimately lies. 
The very next day another newspaper 
(Sunday Timej, May 28) reported that 
&e Crown Prosecution Service was 
considering bringing manslaughter 
prosecueions against six British Rdl  
employees, in b e  wake of the Claphm 

rail disaster - and perhaps corporate 
manslaughter charges against BR itself. 
The report also noted, without 
comment, that any individuals so 
charged ""cuHd serve Bong prison 
sen~enccs", while the corporaeion 
"could face a limitless fane". 

Mr McHntosh asked why no seaior 
executive or manager had been brought 
before the criminal courts. Should 
pilots, railway engineers, station staff, 
crewmen and other "&own the Pine" 
employees always have ro take &e 
blame: "shouldn't those at h e  top, who 
are usually amply rewarded and 
someeimes, even after major 
catastrophes when forced to resign 
recipients of severance pay, be forced to 
face up publicly, wherever appropriate, 
to their own culpable neglect?'" 

There can surely be only one, 
emphatically afkmative, answer to the 
latter question. And Mr McIntosh puts 
his finger on a crucial point when he 
refers to the enormous salaries, fringe 
benefit packages, and (u lha te ly)  
golden hmdshakes with which so many 

directors of big companies are nowadays 
rewarded. The present Government has 
encouraged an enterprise culture; it has 
made high earnings much higher by 
cutting top tax rates. It should also 
make it clear ar every opporeuPniry that 
big bancial rewards carry high levels of 
public responsibility that cannot be 
palmed off onto others. 

In some disasters, of course, 
subor&nates may indeed be c r ~ n a l l y  
culpable; in some circumstances top 
management may be remote from 
blame; sometimes criminality may nor 
be an issue at all. Bur one cannot help 
thinking that a few successful 
prosecutions of directors, in person - 
not corporate proceedings, where any 
'61iPnitless Fanes" can siinply be passed on 
to h e  consumer - would have a very 
salutary effect in concentrating 
directorial minds on matters of public 
safety that transcend profit. 

"Since this editorial was written it has been 
mouncecl h a t  there will be no prosecueions 
following the King's Cross Disaster. 

Australian Newslettee 
Frank Rees* 
Changing Standards for 
Australia's Company 
Secretaries 
Melbowe. John Snowdon, partner in 
the Melbourne law farm, Phillips Fox, 
has warned Australia's company 
secretaries that they face an increasing 
risk of being sued in future if they do 
not meet contemporary professional 
standards. With the passage of time a 
higher standard of care was required of 
company secretaries. Australia was 
becoming much more litigious, after the 
US model, and company secreraries 
could well find themselves following 
company directors as sarg .ts for what he 
described as the "deep pr cket" Concept. 

This was the notion gaining sapid 
acceptance in AustraGa that some 
professional should have done 
something about it, and if he hadn't 
then his pockets were deep enough to 
pay for his negligence. John Snowdon 
told an annual conference of company 
secretaries in Sydney that hitherto this 
growing tnahusiasm for Bidgation had 
been largely directed at company 

directors. But in f~tur-2 it would be 
t ~ a ~ s f e r r e d  to company secretaries. 

He said that in the past many 
companies had settled out of courr to 
avoid unwelcome publicity, but this was 
no longer so. Moreover &ere was a 
trend towards suing individuals rather 
than the company. Many corporations 
which might have been sued were $A2 
companies, and there was nothing to be 
gained by suing them. But over the next 
two years or so Australia would see a 
number of large company liquidations as 
well as smaller company liquidathons, 
and in these circumstances it was 
bordering on the negligent for company 
secretaries nor to have some form of 
insurance. 

Company secretaries should also rid 
themselves of the idea that yesterday's 
professional standards were good 
enough. They were not. H e  told Bwiness 
Law Review: 

"What was reasonable in 1942, in the 

I light of social attitudes, economic 
conditions, community expectations 

I and statutory obIigarions, is, in may 
circumstances, likely to be vastly 

I different to community expesrarions, 
social value or statutory obligations in 

They were also cautioned against 1 1988.'' 

placing too much weight on he i r  own 
professional standards as an unerring 
guide to liability. I t  was not a question 
of the Courr requiring higher standards 
because the profession had adopted 
higher standards. Rather, ia was a 
question of the Court applying the Paw, 
which by its conrent expects such 
reasonable standards as would meet the 
circumstances of today. While the 
standards and practices adopted by a 
reputable company secretary might 
provide a sound guide to the Court, it  
would reserve to irself the ultimate 
determination of what is reasonable. 

John Snowdon predicted another peril 
looming for Australia's company 
secretaries: a trend for plaintiffs to 
throw as many individual defendants 
into the net as possible. In this manner 
one defendant was played off against 
another, creating internal dissensions 
among the defendants, their lawyers and 
insurers. So far, there has been very 
little litigation against company 
secretaries in Australia, he said, bur the 
wend in Australian courts was an 
expansion of the personal. liability of 
company directors, and company 
sesretaries would soon be affected by 
this wend. 
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