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Europe and U K  
Sovereignty 

""E 6 ~ w r i t e s '  British consdeution" 
thundered h e  front page of The 
B d e p d m b  on June 20, quoting the 
alleged c o m e n t  of an unnamed 
""Luxembourg source" on the previous 
day's ruling by the European Court of 
Justice in the Factorsame case (see p. 223 
post). On the same day, Mr Richard 
Shepherd, joining a chorus of MPs who 
stridently bur unsuccessfully urged the 
Speaker to grant an emergency 
adjournment debate on she case, claimed 
&at "'chis ruling of the European court 
has set aside the British constitution as 
we Rave understood it for several 
hundred years". 

The F~crmaame ruling followed last 
year's reference to the ECJ by the House 
of Lords under Article 177 of the EEC 
Treaty, of the cpuesdon whether a 
national court which, in a case before it 
concerning C o m u d e y  law considered 
that the sole obstacle &at precluded it 

from graneing relief was a rule of 
nadonal law, must Asapply &at law. In 
this instance - concerning the "quota 
hopping" restriceions introduced, to the 
detriment of Spanish fishing companies 
registered in Britain, by the Merchant 
Shipping Act 1988 - the House of Lords 
had held, norwiehsrandiwg the merits of 
the pldndfs '  case, that it was unable to 
grant an interim injunction against the 
Crown and &at an Act of Parliament 
was presumed to conform with 
Community law until the ECJ ruled 
otherwise. On considering h e  matters 
referred, the EC] held that the common 
law rule preventing the grant of an 
interim injunction against &e Crown 
had to be set aside if it were the sole 
obstacle to the granting of relief. 

The shock-horror headlines and 
parlimentary anguish that initially 
greeted eRe m h g  was seriously 
misplaced. As many media 
commentators and correspondents, and 
sundry legal pundits and politicians, 
have subsequently observed, the 
Factmtame judgment is no constieudona8 

revo!urion, but a natural consequence 
that follows from our longstanding 
obligations under h e  EC treaties. A 
measure of sovereignty was traded off 
when Britain joined the European 
Communities in rhe early 1970s. Some 
thought (and mmy still think) &at the 
decision to do so was seriously 
misconceived. But the deed is done, and 
it is silly to pretend otherwise. 

Facrovtarne will certainly prove to be 
an important landmark in the 
development of public law remedies. He 
may also help dispel some of the clouds 
of self-delusion that have shrouded so 
much public discussion about the 
realities of national sovereignw. And it 
gives food for thought about wider 
constitutions% issues. We should, for 
instance, take serious note of Lord 
Scarman's observation that the decision, 
"exposes once again the necessity for a 
properly drawn written constirueion and 
a supreme court . . . charged with eRe 
duty to interpret and apply the 
constitution". 

News 

Seminar on New EC 
Merger Regu Bation 

On September 21, 1990 Council 
Remlauon 4064189 (EEC) of December 
21, 1989 on the control of 
consenerations between undert&ngs 
will enter into force. The Regulation is 
undoubtedly one of the key elements in 
the sompletion of the internal market by 
h e  end of 1992. 

Concentrations (mergers and 
acquisidons) with a ""Cmmuniry 
chnension9' - a combined worldwide 
turnover of more &an Ecu 5 billion and 
a C o r n u n i t y  turnover of at lease two of 
h e  companies concerned of more than 
Ecu 250 d l i o n  - will have to be 
notified to the EC Commission which in 
principle will have the exclusive power 
to oppose h e m  on competition grounds. 
Council Regulation $044189 is ro be 
hplemented by C o m i s s i o n  
Regulations and Notices. 

This new body of C o m u n i r y  
Pegisladon will be examined and 
presented during a one day semiwar to 

be held in Leuven on October 26, 1990 
(Huis van Chievre, Groot Begijnhog). 
The mornkg session will be devoted to 
the puxting into effect of the Regulation 
and the separation of the Regulation 
from Articles 85 and 86 of the EEC 
Treaty. In rlae dternoon session reporrs 
will be delivered on the relationship 
between the Reguia~on  and the 
proposed Co~lnalaraity rules on takeover 
bids and between the Regulation and 
national competition law. 

The speakers and members of the 
panel include judges of the EC Court of 
Justice m d  the EC Court of First 
Instance, senior officials s f  the EC 
Commission and of national competition 
authorities, experts from the academic 
world, the legal profession and business. 

For further idoma&ion please contact 
the Centre for European EconoKLac law, 
# U Leuven, Faculty of Law, 
Tienesuaat 41, B 3000 Leuven, 
Belgium; pel: 32-(0) 96 285262; fax; 32- 
(0196 285314. 

DBA Conference Moved 
to New York 

The Ineerna~onali Bar Association has 
announced &at with regret it has 
cancelled its major biennial conference 
in Nairobi, Kenya, due to take place in 
September. Instead plans are going 
ahead to hold ehe conference for more 
than 2,000 lawyers and their guests in 
New York. 

The conference will now be held at 
h e  Hilton Hotel, New York from 
Wednesday 19 S e g g m b m  to Sunday 23 
Septmber  with a subseantially 
unchanged progrmme. 

The IBA is the largest internadanal 
forum of lawyers with more than 13,000 
members. As a federation of Law 
Societies and Bar Associations it 
represents some 2.5 million lawyers 
world wide. It was founded in 1947. TBnis 
is its 23rd biemial coderence and the 
hisst one where h e  original venue has had 
PO be cancelled. 

Further informadon from: Milary 
Jennings 071 629 1206; Fax: 071 409 
0456. 
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