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Editorial 
A Draft 'Banking Code' 

A Review Committee on Banking 
Services Law was set up in January 1987 
under the chairmanship of Professor RB 
Jack. According to the Committee's 
report, published in February 1989 (Cm 
622), the factors which led to the review 
were the growth of new technology, the 
increasingly international scope of 
banking, the de-regulation of banking 
services, and the increasing 
formalisation of banker-customer 
relationships. The Report noted, among 
other things, moves by the European 
Commission to promote electronic 
banking in the run up to 1992. Its 
central recommendation was to call for 
the promulgation of a voluntary code of 
practice, to operate in conjunction with 
the banking and building societies 
ombudsman schemes, and paying 
particular attention to the growing 
business of electronic funds transfer. 

The Jacks Committee's main 
proposals were accepted in principle by 
the Government in a White Paper 

Letters to the Editor 

Service of Process on 
Agents 
On page 270 of the November 1990 
issue you published an interesting article 
by Mr Peter Kaye following a Court of 
Appeal decision in Kenneth Allison Ltd v 
A E Limehouse& Co [I9901 2 All ER 
723. 

The Court of Appeal, Lord 
Donaldson MR dissenting, decided that 
the rules of service contained in the 
Rules of the Supreme Court were 
mandatory and that, in the absence of a 
contract specifically provided for in the 
rules or service on the defendant's 
solicitor, service on a defendant's 
authorised agent was not valid service on 
the defendant. Despite the various 
stages in the development of the rules 
which showed the courts' approval of 
certain procedures whereby the parties 
agreed that they could contract out of 
the rules, the Court stated that "the 
modern rules contain a code of practice 
with regard to service which should not 
be deviated from . . ." (Farquharson LJ 
at page 731). 

In the light of this decision - appeal 
from which was refused by the Court - 
your writer's conclusion that the future 
guiding principle should be Lord 

published in March 1990 (Cm 1026). 
The task of drafting the code was 
entrusted to a committee involving the 
British Bankers' Association, the 
Building Societies Association and the 
Association for Payment Clearing 
Services, under the chairmanship of Sir 
George Blunden, a former deputy 
governor of the Bank of England. The 
draft code - which would apply to all 
UK banks and building societies as well 
as to big retailers issuing plastic cards - 
was published in December, with a 
three month period allowed for 
comment. 

Launching the 23-clause draft Code, 
Sir George himself admitted that it 
contained nothing startlingly new, being 
based, according to its authors, on 
existing best practice. Thus it exhorts 
banks and other lenders to be 
discriminating in the use of direct 
mailing, to guard against encouraging 
young borrowers to take on loans that 
they cannot afford, to be particularly 
careful when dealing with minors, to be 
more "transparent" in their 

Donaldson's approach to the effect that 
"rules in this case should be the servants 
of the courts and their customers, not 
their masters" is quite simply baffling. 

In any future case, where the court 
decides that the modern rules contain a 
clear code of practice, anyone seeking to 
follow Lord Donaldson's approach is 
likely to be rebuffed by the application 
of the Court of Appeal in the above case, 
unless this decision is reversed by the 
House of Lords, whose Appeal 
Committee has now allowed the plaintiff 
to appeal. 

It is one thing for Mr Kaye to suggest 
that a majority of the Court of Appeal 
was wrong and that Lord Donaldson's 
approach is both right and desirable: it 
is quite another to suggest that Lord 
Donaldson's approach could be relied on 
in a future case. 

M D Varcoe-Cocks 
Solicitor 

Reply 
The submission in the final paragraph of 
the article, to the effect that Lord 
Donaldson's minority judgment should 
be followed "as the guiding principle for 
the future" in preference to the 
majority's interpretation in Kenneth 
Allison Ltd v A E Limehouse & Co, was 
obviously not intended as an exhortation 

arrangements for levying charges. It 
recommends that holders of cash 
dispenser and debit cards be liable only 
for the first £50 in the event of loss - 
save in the event of "negligence" - thus 
bringing the rules applicable to such 
cards into line with those relating to 
credit cards. The National Consumer 
Council, who gave a lukewarm welcome 
to the Code, pointed to the absence of a 
clear definition of negligence as one of a 
number of significant weaknesses. 

The Code is certainly welcome as far 
as it goes; it will be a useful adjunct to 
existing ombudsman machinery. 
However, there are continuing problems 
- notably "hidden" charges, wayward 
cash dispensers, and excessive lending - 
which surely demand more substantial 
remedies. The continuing growth of 
electronic banking, which in so many 
ways works to the benefit of the 
customer, at the same time also poses 
serious threats to consumer interests. 
The draft Code illustrates the sad truism 
that "best practice" is all too often 
synonymous with complacency. 

to English courts to throw over the 
binding rules of precedent! So seditious 
a proposal, which, if adopted, would 
clearly have the effect of forcing English 
practitioners, albeit in return for their 
considerable fees, to reconsider the 
underlying policies of rules and 
judgments on each new occasion for the 
application thereof, in the manner of 
their less well-paid Continental 
counterparts, most assuredly could 
never have been further from this 
writer's contemplation. Instead, the 
statement in question, favouring Lord 
Donaldson's minority approach, should 
have been read in either or both of the 
following contexts: (i) first, in that of 
what at the time would have been the 
possible (now actual) grant of leave to 
appeal to the House of Lords, and as 
being addressed to the latter body, and 
(ii) secondly, in the light of the thesis 
put forward at an earlier stage in the 
article to the effect that if courts were to 
regard the service of process on 
"agents" as not amounting to a true case 
of "agency", in its technical sense, but 
as constituting, as it were, a form of 
personal service upon a defendant's alter 
ego, so might the desired result then be 
able to be achieved in future cases 
within the letter - if not, arguably, also 
the spirit - of the rules. 

Peter Kaye 
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