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Editorial 

Obituary 

"Pandora" 

We are very sad to report the death on 5 
May from cancer of Barbara Conway at 
the early age of 39. Barabara wrote the 
City Newsletter under the pseudonym 
"Pandora" and gave Business Law 
Review readers an interesting insight 
into city behaviour (and misbehaviour!). 
The column has been less regular since 
Barbara became ill, but she still 
managed to produce a column in her 
usual trenchant style as recently as last 
November. She will be sadly missed and 
our deepest sympathy goes to her 
parents. 

Sunday Trading 

The law against Sunday Trading is in 
some disarray following recent judicial 
decisions. At the end of April, the Court 
of Appeal lifted interlocutory 
injunctions, that had been granted to 
two local authorities under section 222 
of the Local Government Act 1972, to 
restrain the DIY stores Wickes Building 
Supplies Ltd and B & Q plc, from 

trading on Sundays, in contravention of 
section 47 of the Shops Act 1950. Their 
Lordships held that the injunctions - 
issued pending a ruling by the European 
Court of Justice on whether the 
defendants had a valid defence on the 
basis that section 47 is contrary to 
Article 30 of the EC Treaty as placing an 
unlawful restraint on the free movement 
of goods - should not have been granted 
without cross undertakings in damages 
from the councils so that, if defeated on 
the substantive issue of the legality of 
Sunday trading, they would indemnify 
the companies for the considerable loss 
of business caused by enforced closure 
on Sundays. The councils declined to 
give the required undertakings. 

The stores claimed this as a 
"resounding victory". A senior solicitor 
employed by one of the councils was 
quoted as saying that the law on Sunday 
trading was now "virtually 
unenforceable". Newspaper reports 
claimed that the way was now open for 
about 100 similar injunctions to be 
overturned on appeal. 

In mid-May, the House of Lords, on 
the second day of the hearing of a 
substantive appeal by B & Q on the 
validity of the Shops Act's trading 
restrictions, ruled that, notwithstanding 
the councils' contention that the law was 

clear enough for the case to be decided 
here, their Lordships should refer three 
questions of law arising in the case to 
the Luxembourg court. The latter's 
ruling could take eighteen months to 
two years. 

Opponents of Sunday opening 
expressed their dismay at the decision 
and called for Government intervention. 
Their adversaries, the Shopping Hours 
Reform Council, also called for 
Government legislation to sort matters 
out, rather than leaving the issue to 
wend its slow passage to the European 
Court. Both groups are surely right in 
calling for action, even though there is 
of course no consensus between them 
about the kind of action that they would 
like to see. Pace the Keep Sunday 
Special campaigners, the arguments - 
now reinforced by EC considerations - 
are overwhelmingly in favour of 
liberalisation. The thought of reforming 
the law in this area may bring back 
unhappy ministerial memories of the 
unprecedented Commons defeat of the 
Government's Shops Bill in 1986, but 
legislative reform is long overdue. 

News 

The Changing Role of the 
Non-Executive Director 

The Institute of Chartered Accountants 
in England and Wales has issued the 
results of its study into non-executive 
directors. 

The report falls into two distinct 
parts: recommendations and 
background information. 

The background papers bring into 
one convenient place much of relevance 
for a non-executive director or potential 
non-executive director. The overriding 
theme is that a non-executive director 
needs to exercise independence, and the 
report suggests that the term 
"independent" director might be 
preferable. 

There is a detailed description of the 
duties and role of a non-executive 

director which would be particularly 
useful to a non-executive director. The 
report also describes the steps that 
should be followed if a non-executive 
director is in dispute with the rest of the 
board. 

The report provides an overview of 
practice in the EC and the US, and 
looks at two-tier boards with their 
supervisory and executive levels. It 
considers that it is not necessary for UK 
boards to have a majority of non- 
executive directors provided that the 
non-executives have an effective 
presence and provided that an audit 
committee exists. 

In a foreword to the report, Ian Hay 
Davison says "Every independent 
director as well as every Chairman and 
Chief Executive Officer should read it". 

The recommendations arise out of the 
detailed papers. They have in common 
the aim of making the contribution of a 

non-executive director more effective. 
They cover such matters as: choice of 
non-executive director; access to 
information; proportion of non- 
executive directors; and audit 
committee. The report also advocates 
that a Code of Practice should be 
developed. 

Brian Price, Chairman of the Study 
Group which produced this report, said: 

"We do not think that legislation is 
the best way to improve the 
contribution of non-executive 
directors. We think that they give 
better results when they understand 
properly their distinctive role, which 
is set out in this report. We hope that 
this report will be widely read". 
Copies of the report may be obtained 

from Clive Letchford at the Institute. 
PO Box 433. Chartered Accountants' 
Hall, Moorgate Place, London EC2P 
2BJ. 
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