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Editorial 

Insurance Risks 

The British insurance industry has 
recently been going through some very 
hard times, and the cries of anguish 
from striken "names" who have learned 
the hard way about the expensive 
downside of the risky but hitherto very 
lucrative underwriting business have 
been reverberating loudly around the 
City. Now 987 of those names (some of 
them very big Names indeed), belonging 
to a syndicate that is reckoned to have 
lost at least f260m, are suing a Lloyd's 
marine underwriter, Richard Outhwaite, 
for damages of &150m for alleged 
negligence. They are also suing the 
agents who put them onto the ill-fated 
syndicate. 

The action relates, in particular, to 31 
"run-off' contracts negotiated in the 
early 1980s which reinsured other 

syndicates in respect of pending 
asbestosis claims in the USA. Massive 
compensation awards by the American 
courts saddled the syndicate with huge 
losses. Counsel for the plaintiffs have 
alleged that Mr Outhwaite undertook 
this reinsurance business - "reckoned to 
be among the most dangerous and 
volatile in the world" - with insufficient 
knowledge of this area of insurance, 
entirely on his own, and without 
reference to anyone else at his agency. 

The sums of money at stake are 
enormous (as are the mounting costs - 
the case has taken two years in pre-trial 
preparation, and is expected to last until 
Christmas). So too are the principles 
involved. We do not of course comment 
on the merits of the particular 
proceedings; but this is clearly a major 
test case - striking out into hitherto 
untrodden parts of the well-trampled 
professional negligence jungle - which, 

News 
UK Government Fears EC 
Threat to Advertising 
Revenues and Freedom 
of the Press 

According to a DTI Press Notice (No 
PI911575 of 25.10.91) the Government 
shares the concerns of the British 
advertising industry, newspaper and 
magazine publishers, about the 
cumulative effect of legislation coming 
from Brussels. "If the present trend of 
restrictive directives continues, the 
freedom of the Press itself could be 
under threat" says John Redwood. 

The European Community is 
considering a number of proposals 
affecting the advertising and publishing 
industries. The Council of Ministers is 
negotiating a direction setting rules on 
the advertising of medicines. EC food 
and financial services legislation makes 
regulations on labelling and advertising. 
Proposals are in prospect for directives 
placing restrictions on the advertising of 
alcohol, cosmetics and cars, and of 
advertising to children. A draft directive 
would prohibit all tobacco advertising. 

A wide variety of other directives 
would affect advertising. The 
Commission is threatening to propose a 
distance selling directive which would 
place limitations on television and 
telephone selling and other forms of 

distance selling. A draft directive on 
data protection would restrict the right 
to compile and use lists of names. The 
draft directive on working hours would 
reduce flexibility, and add significantly 
to publishers' costs. 

Taken together, the EC directives 
could affect as much as 20 to 40 per cent 
of advertising revenue in the UK. 
Cosmetics account for 10 per cent of UK 
magazine advertising revenue, worth 
over &55m; foodstuffs account for 9.3 
per cent, worth over f50m; cars, 
alcohol, financial services and 
pharmaceuticals all bring in advertising 
revenues to magazine publishers of over 
f20m. In the EC as a whole, tobacco 
advertising is worth 160m Ecu and 
pharmaceuticals 500m Ecu. The Press 
throughout the EC would be hit, but the 
UK would be particularly hard hit. 
Industry sources estimate that up to 
16,000 jobs and 1,700 magazine titles 
could be lost, at least 20 per cent in the 
UK. 

The trade and technical press in the 
UK depends mainly on advertising 
revenue. Business magazines depend on 
advertising for 85 per cent of their 
revenue, and consumer magazines for 50 
per cent. This situation contrasts with 
France, where Government subsidies to 
the business and technical press will 
amount to F F  7000m this year. The 
individual proposals for legislation have 
health, safety or social protection 

if successful, will surely bring many 
similar actions in its wake. 

Meanwhile, we watch with interest 
and somewhat mixed sympathies the 
plight of both parties: of well-heeled 
"names", who have lost a huge amount 
of money playing a game that must have 
seemed to them to be set to pay out 
endless jackpots; and of a well-heeled 
defendant who, having embarked upon 
a career - hitherto, it seems, a successful 
one - based upon the brokerage of 
actuarial risk, now seeing that risk 
compounded by the added prospect of 
an action in the civil courts. Whoever 
wins in the end, the episode seems 
somewhat to symbolise so many things 
that came, for better and for worse, to 
characterise our enterprise culture in the 
1980s. Who will insure an underwriter 
against the risk of such negligence 
actions? And who in turn will insure 
those insurers - quis custodiet . . . ? 

motives. Taken cumulatively, they 
could have a fundamental effect on 
advertising revenues and on the duties - 
and responsibilities of trade and 
consumer journals. 

Mr Redwood has called for the 
Commission and the Council to take an 
overview of all the proposed directives, 
and consider their total impact on 
vulnerable companies and sectors. 

"The problem is that each 
Commissioner and Directorate- 
General in Brussels are busy putting 
forward their own ideas. Each one has 
a favourite bee buzzing around in 
their bonnet. When they are all let out 
at one time they can form quite a 
dangerous swarm. Bees not only 
produce honey, they can also sting." 

This is a case where the 
Community principle of subsidiarity 
should prevail: the EC should legislate 
only where it can be more effective 
than national legislation." 

The Press in the EC has essentially 
national characteristics, representing 
local, regional and national variations. 
Regulations governing the Press are 
therefore better suited to a national 
framework. In the UK such matters are 
regulated by voluntary codes of conduct. 

The Government has put forward 
modifications and suggestions on each 
individual proposal. It has also insisted 
that for each measure an assessment 
should be made of the costs to business. 
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