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Trading Law 
matters of general importance which had 
been raised by the appeal, in relation to 
which leave had been granted to the 
Secretary of State for Trade and 
Industry to intervene. The court 
recognised that their observations would 
be obiter dicta, but it was hoped that the 
observations might nevertheless be 
helpful for the guidance of enforcement 
authorities. 

The Duty to Consult 
One question raised was whether an 
enforcement authority had a duty to 
consult the proposed recipient of a 
section 14 notice before deciding to issue 
it. Counsel for Ferrero had conceded 
that, in cases of urgency. no duty to 
consult could be implied. The court 
went on to say that, if the supposed duty 
to consult were to depend on the facts 
and urgency of each case, enforcement 
authorities would be faced with a serious 
dilemma. As the court said, what 
amounted to urgency was incapable of 
precise definition and would be open in 
many cases to honest and reasonable 
differences of opinion. An authority 
might reasonably suspect goods to be 
dangerous and feel bound to delay 
serving a notice until it had consulted 
the trader. Valuable time would be lost 
and danger could result. The court said 
that the statutory scheme laid down 
specific requirements for consultation 
where Parliament thought them 
appropriate, but there was no provision 
under section 14 for representations to 
be made and considered either before or 
after service of a suspension notice. If no 
such provision was made in the statute, 
the question arose whether the common 
law should imply such a duty. The 
answer provided by the Court of Appeal 
was that it should not. To imply such a 
duty would be to frustrate the statutory 
purpose. In any event, ample safeguards 
for traders were built into the statutory 
scheme. 

Acceptance of Undertakings 
The other question posed was whether 
an authority was under a duty, and 
whether it was appropriate, to accept an 
equivalent undertaking from a person 
served with a notice and hence to lift 
that notice. When it had been served 
with the suspension notice, Ferrero had 
sought without success to persuade the 
Council to accept an undertaking, 
without limit of time, which would have 
had the same restrictions as were 
imposed by the notice. The advantage of 
this to the company was that the 

proposal would have removed the stigma 
of being subject to a suspension notice. 
The court noted that section 14 gave the 
local authority the power to issue a 
suspension notice: it was not bound to 
do so. If it did, however, counsel for 
Ferrero submitted that if the trader was 
reputable and offered an undertaking 
with similar effect to the notice, it would 
be "irrational" for the enforcement 
authority not to accept the undertaking 
and so withdraw the notice. 

The Court of Appeal, however, was 
not prepared to accept these arguments. 
First, it could not be right to impose the 
burden on the authority of deciding 
whether the trader in question could be 
relied upon to h o n o ~ r  his undertaking. 
Second, once an authority had 
withdrawn a notice, it would have no 
power to issue a fresh notice in relation 
to the same goods, should the 
undertaking be infringed. This was 
precluded by section 14 itself. Third, 
the criminal sanction specifically 
provided by section 14 if the notice was 
not obeyed, would no longer bite if an 
undertaking were accepted instead. Last 
of all, there were 128 trading standards 
departments in Great Britain. If a 
suspension notice were lifted in one local 
authority area by reason of an 
undertaking, there might well be 
problems of enforcement in other areas. 
These, the court said, were "powerful 
and convincing arguments" and the 
Council's refusal to accept an 
undertaking in lieu of the statutory 
suspension notice could not properly be 
described as irrational. 
Regina v Birmingham City Council, 23 
May 1991 (CA) 

Serious "Clocking" 
Offences 

Over an 8 month period, the appellant 
had turned back the odometers on a 
number of motor vehicles before 
offering them for sale in the course of 
his business. The reduction amounted to 
some 30 to 40 per cent of the real 
mileage, and made it appear that the 
annual mileag: of the affected vehicles 
was between 10,000 and 14,000 miles. 
The appellant was convicted of applying 
a false trade description to the cars and 
was sentenced to terms of 6 months 
imprisonment on each of 8 counts, the 
sentences to be concurrent. He appealed 
against sentence. 

The Court of Appeal noted that the 

appellant had been personally dishonest, 
and that his claim that the clocking had 
been done by an employee without his 
complicity was untrue. Jowitt J said that 
a serious view had been taken of these 
offences. The total profit on the 8 
vehicles was only some £2500, but 
clocking was rife in the second hand car 
trade, honest traders suffered unjustly 
from the suspicion which was visited on 
all the trade, qnd the ultimate purchaser 
was paying an inflated price. The Court 
of Appeal added that it was all too easy 
for clocking offences to go undetected. 
The aim of the Trade Descriptions Act 
would be frustrated if those who 
engaged in clocking could take comfort 
from the fact that, in the unlikely event 
of detection, the courts would not 
deprive them of their liberty. The 
sentences were, however, varied so that 
the sentences were reduced to 2 months 
and a fine was imposed of £500 on each 
count. 
Regina v Hewitt, 7 June 1991 (CA) 

Letters to the Editor 
Sir, 
We are grateful to R G Lawson for 

pointing out that Which? is the major 
undertaker of comparative tests in the 
UK (Comparative Advertising: The 
Present Position and EEC Proposals, 
AugustiSeptember), but would like to 
set straight the subsequent misleading 
impression given. 

Advertisers do not "appear to make 
use" of the findings of Which? because 
we do not allow them to. Consumers' 
Association, the publisher of Which?, 
receives no funding from Government or - 
grants from industry, in order to 
represent its 850,000 members with a 
truly independent voice. For the same 
reason, we do not allow industry to use 
our findings to promote their products. 

Alastair Macgeorge 
Assistant Director 
Consumers' Association 

Reply 
Dr Lawson accepts the accuracy of Mr  
Macgeorge's statement, but points out that 
the Which? information can be used 
provided there is no breach of copyright, ie, 
that the information is not produced 
verbatim. The UK position differs from 
that in New Zealand where, under the 
Consumer Council Act 1966, the 
information cannot be made use of without 
agreement. 
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