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Editorial 

EC Law and Market 
Trading 

One of many things for which Lord 
Denning will always be remembered is 
for the prescience and vividness of his 
metaphor, uttered in 1974 in Bulmer Ltd 
v Bollinger SA,  about the Treaty of 
Rome being like an unstoppable 
incoming tide that "flows into the 
estuaries and up the rivers . . ." The 
tidal flow of Community law has become 
a tidal wave; UK judges, from 
magistrates to Law Lords, are now well 
accustomed to - if not always entirely 
comfortable with - the need to exercise 
their judicial functions in the shadow of 
the European Court of Justice. 

One reminder of how far up the 
estuary the tide has flowed - and how in 
even the humbler levels of litigation a 
lawyer nowadays is expected to have to 
hand a good EC toolkit - is to be found 
in the recent case, R v Southwark C r m  
Court, ex parte Watts (The Times, 

News 

Third Parties to have 
Rights under Contract 

In a Consultation Paper published on 29 
November, the Law Commission 
reviews the legal rule known as "privity 
of contract" which has been described as 
"a blot on our law and most unjust". 
The law currently says that you must be 
a party to a contract before you can sue 
on it. If two people make a contract 
intending to benefit a third person, that 
third person cannot sue if the contract is 
broken. Furthermore, although the 
contracting party can sue, he can 
generally only recover damages for his 
own loss and not the third party's. 

The Law Commission provisionally 
considers that a third party to a contract 
should be able to sue if that is what the 
contractors intended. However, no h a 1  
recommendations will be made until it 
has considered the views of all those 
interested. 

Third party problems arise in both 
consumer and commercial contracts. 
The combined effect of the third party's 
inability to sue and the restrictions on 
the contracting party's remedies is that 

6 November 1991). It concerned the 
grievance of a Petticoat Lane 
Stallholder, whose street trading licence 
had been revoked by Tower Hamlets 
London Borough Council on the 
grounds that he had failed to involve 
himself personally in the running of his 
stall. Mr Watts sought judicial review on 
various grounds, claiming, among other 
things, that the relevant statutory 
provision invoked by the local authority 
(section 21 of the London County 
Council (General Powers) Act 1947) was 
repugnant to Articles 52, 30 and 34 of 
the Treaty, relating to freedom of 
establishment and to the free movement 
of goods. 

The applicant's counsel submitted, 
inter alia, that a construction of section 
21 that required a trader to look after his 
stall in person offended against the right 
of establishment because the stallholder 
would thereby be precluded from 
simultaneously operating a pitch in 
another Member State. He also argued 
that the section, thus construed, was 

under the present law there can be 
unfairness. 

The Law Commission's Consultation 
Paper Privily of Contract: Contracts fw 
the Benefit of Third Parties (CP No 121) 
is circulated for comment and criticism 
and does not represent the final views of 
the Commission. Consultees are asked to 
reply before 30 June 1992. 

In 1937 the Law Revision Committee 
recommended that where a contract by 
its express terms purports to confer a 
benefit directly on a third party it shall 
be enforceable by the third party in his 
own name subject to any defences that 
would have been valid between the 
contracting parties (6th Interim Report, 
Cmd 5449). 

The present Consultation Paper forms 
part of an examination of the law of 
contract under item 1 of the Law 
Commission's Fourth Programme of 
Law Reform. The Commission has a 
continuing interest in the law of 
contract; the Civil Liability 
(Contribution) Act 1978, the Supply of 
Goods and Services Act 1982 and the 
Minors' Contracts Act 1987 were 
enacted as a result of its 
recommendations. 

discriminatory in that it jeopardised, at 
least potentially, the simultaneous 
operation of another stall by the national 
of a Member State in his own country. 

Upholding the refusal of judicial 
review at first instance, the Court of 
Appeal rejected this and various other 
ingenious Euro-legal arguments. Section 
21 was not discriminatory and in no 
way hindered either freedom of 
establishment or the free movement of 
goods. The Court refused to refer the 
questions on the relevant articles to the 
European Court. A good try, given 
weighty consideration by their 
Lordships, even though in this instance 
it did not carry the day. But the fact that 
it was tried at all is a sharp reminder of 
how far down the relatively minor 
tributaries of the legal process the Euro- 
tide has penetrated in those seventeen 
years since Lord Denning's famous 
pronouncement. 

(*For a report of the Watts case, see p 316) 

Obituary 

Derrick Owles 

It is with deep regret and a sense of 
personal as well as public loss that we 
have to record the death of Professor 
Derrick Owles on 10 October in 
Frankfurt while attending the Frankfurt 
Book Fair. 

Derrick was a long time friend of and 
contributor to the Business Law Review 
as well as to other publications such as 
Product Liability International and the 
Business Law Brief. He also wrote, with 
his wife Margot, several titles for the 
general market, including The Husband 
and Wife Business Partnership. 

Just before his death, Derrick 
completed his first article for our sister 
journal European Business Law Review, 
"The Long Arm of the US Tax Code" 
and it has been Margot who has kindly 
tidied the article up for publication and 
read the proofs for us. 

Derrick will be sadly missed by all. 
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