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Editorial 
ADR Procedures 

In January the free-marlzet think tank, 
the Adam S~aith Institute, published a 
report called Judgmeizt Day - the Case for 
Altematzve Dzspute Resolution, which 
calls upon the Government to encourage 
the use of private mediators to resolve 
civil disputes. This proposal draws upon 
the American experience with the 
extensive use of private Alternative 
Dispute Resolution (ADR) as an 
alternative to litigation - though 11 
hardly needs to be pomted out that there 
is still an awful lot of 15,e latter in the 
USA! 

In commercial disputes, much use is 
already made in Britain of arbitration - 
for precisely the main reason put 
forward by the Institute in support of 
ADR, rhat the courts are "inefficient, 
overcrowded and expensixie". There is 
aisn a widespread iecognidon (an 
important factor behind the 
development of ADR in the United 
States) that the inherently adversarial 

nature of litigation encourages the 
perpetuation of conflict and ill feeling; 
when the dust has died down, 
neighbours have to live next door to one 
another, and companies must go on 
trading alongside one another in the 
same market place. Of course, 
arbitration (culminating in the 
imposition of a settlement) and 
mediation (helping the parties 
themselves to find a mutually acceptable 
soiution) are not quite the same thing. 
The report includes business law among 
the areas suitable for ADR treatment - 
though it is probably fair to say that the 
greatest porendal far this kind of 
approach is in marrirn~nial and inter- 
neighbour disputes - and perhaps 
defamarion. There is already a 
significant and growing ADR industry 
in the private sector, notably in the areas 
of family law. 

The Adam Smith report does not call 
for a completely unregulated free for all 
in the mediation business. ADR, it says, 
should be complementary to the public 
court system and should, indeed, be 

Fetter to t k  Editor 

Who Pays for Local 
i?\~ithority In\~sivernen-t in 
BCCI? 

Sir, 
I was disappointed that Kenneth 
Mullan's article (1991) 12 BLR 322 
concluded with an appeal for central 
Government to place even more 
restrictions on the freedom of local 
authorities. 

It is arguable that local authorities 
have a duty to maximise their resources, 
in order to either minirnise the burden 
of the Community Charge or maxirnise 
their ability to carry out the programmes 
they have determined upon. A similar 
duty exists in the case of commercial 
organisations, directed at profitability. 

In both cases, the duty is bounded by 
the element of risk. The statement by 
the Prime Minister, quoted by Mr 
Mullan, that local authorities have a 
duty of care which "implies taking a 
prudent view of risk and spreading risk" 
could be applied with equal truth to the 
commercial sector. 

Tne requirement that results from 
rhese two factors can be expressed as a 
duty for an organisation not to take 
unnecessary risks and to be prepared to 
rake the consequences of failures. In 
both public and private sectors, 
employees who have exceeded their 
authority or who have not properly 
carried out their responsibilities can be 
disciplined appropriately - up to and 
including dismissal. In the commercial 
sector, pressure from major shareholders 
can frequently remove Directors; in the 
political arena of the public sector it is 
more difficult to enforce the resignation 
of an elected member who has been 
responsible for a major failure (it must 
be recognised that not every failure by 
an employee imports a dereliction by an 
elected member). 

The tradition of honourable 
resignation seems (with one or two 
notable and praiseworthy exceptions) to 
be fast dying, and (rather like small 
shareholders) voters are almost 
powerless by themselves to "sack" an 
elected member (or, mutatis mutandis, a 
Director) who is determined not to go 

encouraged by the courts. The 
Government should "take steps to 
ensure that the private ADR industry is 
an accepted and endorsed alternative to 
the present system." The legal aid 
scheme should be extended to the 
pursuit of claims via private mediation, 
because if this is not done "a financial 
disincentive would be created against 
the use of the private ADX system". 

The Law Society and the Bar Council, 
both of which have been giving recent 
thought to this subject, have given a 
cautious welcome to the report. The free 
market arguments on which it is based 
are likely to find some sympathy in 
Government circles. The stumbling 
block may be the Institute's call for an 
extension of legal aid. The Lord 
Chancellor and the Treasury will, as 
always, look suspiciously at the financial 
implications. However, the medium 
term gain (in human as well as financial 
terms) would probably be substantial, 
and this is a proposal that in our view 
deserves very serious consideration - at 
least as the basis for experiment. 

voluntarily. Company law has many 
provisions for personal liability; is it 
really unthinkable that local government 
law should be similar? If there is to be 
interference by central government at 
all, it should be directed at improving 
accountability and at enforcing the 
consequences of failure. 

I wish I shared Mr Mullan's optimism 
that "the backlash from the electorate" 
might affect the membership of those 
local authorities hardest hit by the BCCI 
collapse. Instead, I fear that the 
frequent imposition by central 
government of piecemeal restrictions on 
local authorities' powers has enabled 
lines of responsibility to be so blurred 
that it is practically impossible for a 
local elector to know whom to hold 
accountable for what. Rather than blur 
those lines further by yet more ad hoc 
restrictions, would it not be preferable 
to emphasise and enforce accountability? 

I R Cartwright 

edhanalakshmi
Rectangle


