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Editorial 
i t laxwell and 'Silence' 

The vexed issue of how far the law 
recognises a ' 'righ~~of silence", has re- 
surfaced recently, with reference to 
fraud investigations, albeit in two quite 
different contexts. 

In R v Dtrector of zf2e Serious Fraud 
Office, ex p Smith, the House of Lords 
allowed an appeal by the Director of the 
S F 0  from the Divisional Court's 
decision that a notice under section 2 of 
the Criminal jusdce Act i987 cou!d be 
served after a person had been charged, 
but that a fresh caution had then to be 
administered. According to the Court, 
that caution, carrying with it the righr to 
silence, would provide a'reasonable 
excuse for refusing ro answer within 
section 2(13). 

In the Lords, Lord Mustill noted that 
the appeal raised important questions 
about what is "compendiously, albeit 
inaccurately called 'the rignt of 
silence' ". However, his Lordship, while 
conceding that ihere was a strong 
presumption against interpreting a 
statute as taking away the right of 
silence, at least in some of its forms, 

found that statutory interference with 
the right was almost as old as the right 
itself. The latter was now in essence a 
development of the law of evidence 
relating to the admissibility of 
confessions, an issue that was not 
relevant to the present case. 

If this decision gives scant comfort to 
devotees of the notion of an absolute 
right of silence, the rights and wrongs of 
the second instance where the "right" 
was ~nvoked are even less clear. In 
December 1991, the House of Commons 
Social Security Committee resolved to 
extend its inquiry into pension funds to 
cover the events surrounding the 
operation of the pension funds of  mirror 
Group Newspapers and the Maxwell 
Communications Corporation; and to 
take evidencc from representatives of 
the trustees of the Mirror Group pension 
fund, including Ian and Kevin Maxwell. 
Eventuall:~, the Maxwell broihers 
appeared, represented by counsel - but 
declined to answer questions on the 
prescient grounds that serious criminal 
charges were imminent, and that public 
disclosure (particularly in the presence 
of television cameras) might be 
incriminating. The Com~mittee, 

News 

- I agreements involve price-fixing or / 

OFT Produces Guide t o  
Restrictive Agreements 

The Office of Fair Trading has 
published a booklet, Restrictive 
Agreements, explaining the Restrictive 
Trade Practices Act 1976. The 10 page 
guide is intended to help businesses to 
understand the law on restrictive trading 
agreements and the impact that it can 
have on the conduct of their businesses 
(OFT Press Release 6/7/92). 

It is because some agreements made 
between businesses restrict competition 
that they come within the scope of the 
1976 Act. The booklet gives advice on 
how the law works, outlining which 
kind of agreements should be sent to the 
Office for registration and how to go 
about doing so. It also explains how the 
OFT assesses the effect on competition 
of the restrictions in any registerable 
agreement and how the law is enforced. 

Sir Bryan Carsberg, Director General 
of Fair Trading, said: 

"In producing this guide we aim to 
remind businesses of the need to 

consider the implications of the law 
before entering into restrictive trading 1 
agreements, particularly if those 

market-sharing." 
Restrictive Agreements is being sent to 

trade associations, lawyers, libraries and 
other bodies and over 22,000 companies. 

Copies are available from the Office of 
Fair Trading, Room 306, Field House, 
15-25 Bream's Buildings, London 
EC4A 1PR. 

Law Firms Have Chance 
to Win f5,000 

The search is on to find the UK's most 
businesslike law firm, in a £5,000 award 
scheme launched by TSB on 9 July. 
TSB Practice of the Year Award aims to 
highlight and reward effective practice 
management in solicitors' practices in 
the UK. 

The award scheme will run until 
September 1992 and is open to all 
practices in the UR. In September six 

overtaken by the general election, 
produced a Special Report (HC 353, 
1991-92) calling for the iMaxwells to be 
brought before the House "for their 
refusal to answer questions properly put 
to them by a Select Committee". 

Kevin iaiiaxwell had, meanwhile, 
failed in the High Cour~ and the Court 
of Appeal to assert rhe privilege against 
self-incr~mination in rhe conte:rt of 
questioning by a provisional liquidator 
pursulnt to seciions 235 and 236 of ihe 
Insolvenc~i Act 1986. 

The right of silence has ectsred rhe 
qjtto!cgy of libertarim rhetoric. ir? iis 

' 7 n ~ i  to narrow manifestation, as an adj,A. 
tke >aw of evidence, it has been 
subsrantially eroded by statute. And, 
loo!ung at it more broadly, there is 
certainiv no constitutional protection 
against self-incrimination, analogous to 
the US Fifrh Ammdmmt. The Social 
Security Cornzittee was technically 
wirhin irs righrs io pr.ess for answers; 
but wherher it was wise in the 
circumstances to do so is very much 
another Eatier. 

finalists ~,vii! be selec:ed and invited to 
ihe Law Society's dinner on Saturday 24 
October. Ouring the dinner, the winner 
will be anno~nced and presented with a 
cheque for 55,000. 

Solicitors will be asked to give a case 
history of how their practice 
management has been successful in one 
of five areas: marketing; training; use of 
IT; client care; and strategic planning. 

Alternatively, practices can enter an 
initiative which does not come into one 
of these categories, but has been 
beneficial to the management of the 
firm. 

For an entry form or more 
information, please contact: 
Helen Tyrrell, 
TSB Practice of the Year Award, 
TSB Bank Plc, 
C/O 22 Endell Street, 
London WC2H 9AD. 
TeI: 071 379 0304. 
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