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Editorial 

Bingham and BCC1 

Hard on the heels of the ERM crisis 
comes the long-awaited Bingham 
Report on the BBCI scandal - by far 
the biggest fraud in banking history. 
These two sorry episodes raise 
important questions both about the 
competence of the government 
(though Bingham does go out of his 
way to exonerate Treasury ministers 
and officials) and, more emphatically, 
about the role of the Bank of England. 

T'ne Bingham Report makes clear 
the Lamentable vulnerability of  he 
national and international regulatory 
systems (if "system" is not being 
over-generous), based heavily upon a 
culture of mutual trust, to a cunning, 
ruthless and multi-faceted 
international fraud. Although the 
Report stops short of pinning the 
ultimate blame upon the Bank of 
England itself, the latter's 
performance, over many years, and 
despite the hard lessons learned from 
previous banking scandals, such as the 
Johnson Matthey affair in the mid- 
1980s, comes in for detailed scrutiny 
and cumulatively damning criticism. 

Predictable, the Chancellor has 
rejected Opposition calls for the 
Governor's resignation, but both the 
Goverment and the Bank have 
accepted the Report's 
recommendations for important 
changes in banking law and in the 
machinery for policing the system. 

But the essential problems go far 
too deep to be remedied by 
superstruc:ural tinkering. In essence 
they are constitutional. they have to 
do with the tension and conflict that is 
inherent in the schizophrenic duality 
of the Bank's role as custodian of 
monetary policy on the one hand and 
as superintendent of the banking 
system on the other. Throughout the 
recent sterling crisis, questions were 

a GUt raised in several quarters -b 
whether the time had come for us to 
create a powerful and independent 
central bank, along the lines of i5e 
Bundesbank or the US Federal 
Reserve System. The quite different 
circumstances of banking fraud, 
prompt variations upon the same 
thought. 

As matters stand at present, the 
regulatory functions of the Bank sit 
very uneasily alongside its monetary 

functions. The former will always 
tend to be overshadowed by the latter. 
Bingham notes the possibility of 
dividing them, but comes down 
against the idea. We believe that he is 
wrong. Meanwhile, the much bigger 
arguments about the desirability or 
otherwise of moving towards an 
independent central bank revolve 
around difficult questions to do with 
international finance and domestic 
economic managerilenr. But such a 
move. if it ever happens, will surely 
resu!~, incidentally, in rhe hivicg o f  
of the policing function to a separate 
regulatory board. in the present 
climate of poiitical opinion - and 
perhaps until here  is another scsndal 
of BCCI proportions - :his seems to 
be the only scenario in which this 
highly desirable separation will be 
effected. 

Letter to the Editor 

Structured Settlements 

Sirs, 
The recent difficulties of Municipal 

Mutual Insurance Ltd have 
highlighted the potential risks that 
may arise if the defendant insurance 
company should run into trouble. As 
the law stands, it is not possible to 
protect future payments by a general 
insurer under a structured settlement. 
While there are obvious attractions in 
following the structured route, the 
plantiff is effectively being asked to 
accept a credit risk in addition to their 
incapacity. It is therefore essential 
that lawyers and accountants advising 
on structures should recognise this 
issue in providing their advice. 
Practitioners will be aware that for 
settlements approved by the Court, a 
report is required of forensic 

accountants, setting out both 
advantages and disadvantages. 

The structuring technique involves 
the defendant insurer purchasing an 
annuity which is effectively back to 
back with the agreed payments to the 
plaintiff. In the event of the 
insolvency of the insurer, the annuity 
will form part of its general assets 
which will be used to settle unsecured 
liabilities after prior charges. The 
Inland Revenue will not accept any 
form of contingent assignment clause 
in the annuity contract, neither can 
the annuity be arranged as a trust for 
the plaintiff. The plaintiff will 
therefore be an unsecured creditor in 
any insolvency. 

A possible solution to the problem 
would be to insure the risk, but this is 
unfortunately impracticable. The only 
sensible solution is for the 
introduction of legislation to enable 

the annuity to be paid gross by the life 
office and direct to the plaintiff. This 
arrangement would follow that already 
adopted in North America. 

Yours faithfully 

NF Luckett FCA 
KPMG Peat Manuick, Birmingham 
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