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TRANSFORMING DEFENCE INTO AN ASSET
FOR SAFEGUARDING THE EU’S NORMATIVE CORE

CAROLYN MOSER”

Abstract

In an increasingly perilous international context, the European Union's
ability to uphold and promote its normative core and vision depends
largely on its capacity to act through an integrated defence policy. This
contribution therefore contends that the Union must urgently bolster its
defence portfolio. The analysis demonstrates that effective European
defence goes beyond the intergovernmental framework of the Common
Security and Defence Policy to encompass supranational policy issues
such as internal market regulation, industrial policy, infrastructure
projects, and research funding. Approaching defence as a cross-cutting
policy issue, the article explores the key law and governance challenges
and opportunities arising from defence-related integration in terms of
decision-making, agenda-setting, funding, policy implementation, and
accountability. Ultimately, the contribution emphasizes the necessity of
political resolve coupled with legal innovation to overcome institutional
inertia and enable EU defence to contribute to safeguarding the Union's
values.

1. Defence as a pressing cross-cutting policy issue

The Preamble to the 1951 Treaty establishing the European Coal and Steel
Community states that ‘world peace can only be safeguarded by creative
efforts commensurate with the dangers that threaten it’. The same logic
applies to protecting the normative core and vision of the European Union
(EU or Union) in an increasingly perilous international context. In a world
dominated by power politics, the EU’s ability to uphold and promote its
values and principles increasingly depends on its capacity to implement an
effective, integrated defence policy. This contribution therefore contends
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that the Union must urgently strengthen its defence portfolio to align its
capacity to act with its treaty-based objectives.

The term ‘defence portfolio” emphasizes the need for the Union to utilize
multiple instruments across policy strands and engage in bricolage to trans-
form defence into an asset for its values.! Consequently, this contribution
defines defence broadly: it comprises the assets, systems, structures, and
policies employed by public entities to protect the polity and its interests
against threats and attacks in all areas of operation — land, sea, air, space, and
cyber space. It also covers the wider conditions that enable context-adapted
defence, including technological innovation, industrial capacity, procurement,
investment, and infrastructure necessary for military mobility.

This comprehensive approach to defence, which is increasingly informing
EU policy-making and legislation, has two interrelated implications. First,
Europeans are lagging behind in nearly all defence areas, and catching up is
urgent. Russia’s invasion of Ukraine exposed critical capability shortfalls
across Europe, prompting calls for rapid action.? Yet, a shared understanding
of the future direction of European defence remains elusive, as four competing
schools of thought persist: the Gaullists advocate European autonomy and
buying European products; the Atlanticists believe that Europeans cannot do
the job alone and therefore prefer buying US equipment; the denialists dis-
regard defence realities; and the Putinists support Russia’s imperialist agenda.’
Consequently, the capability-expectations gap identified by Hill three decades
ago remains pertinent, meaning that proper defence agency is a distant pro-
spect, albeit not an unachievable one.” There is also substantial potential for
optimizing cooperation on arms production and procurement across Europe.®
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Second, the EU and its Member States must embrace defence as a
cross-cutting policy issue. Defence now extends beyond the Union’s
distinctly intergovernmental and unanimity-based Common Security and
Defence Policy (CSDP)’ to include supranational policy areas subject to
the Community method — such as internal market rules, industrial policies,
infrastructure projects, or research funding. Indeed, an effective defence
policy necessarily comprises elements beyond operational capacity.
Therefore, it is only logical that the Union should be able to address
‘ancillary’ topics such as armament production, procurement, military mobi-
lity, supply chain resilience, or cyber security, alongside the Member States.
Hence, to achieve the ‘Defence Union’ envisaged in the mission letters of
several European Commissioners, the Union must constructively combine
actions based on different provisions throughout the Treaty on EU (TEU)
and the Treaty on the Functioning of the EU (TFEU). Although the
Common Foreign and Security Policy (CFSP) and the CSDP are the only
substantive Union policies set out in the TEU for political reasons,® and are
subject to ‘specific rules and procedures’ (first subparagraph of Article 24
(1) TEU), this does not preclude the use of TFEU legal bases to support
developments in the CSDP realm, provided such actions do not constitute
encroachment under Article 40 TEU. In fact, CSDP operational activities
frequently intersect with other strands of EU (external) action, such as
development cooperation, policing, and migration management.” The evol-
ving security environment indicates increasing overlap between CSDP and
internal market activities. Importantly, improving the EU’s defence posture
through supranational (legislative) activity has to date not resulted in dis-
putes over competences. On the contrary, Member States have even asked
the Commission to address this issue and help bridge the capabilities gap.'°

2. Embracing defence as an essential component of the EU’s capacity
to act

The EU has the (legal) instruments to become a credible defence actor — if it
can muster the political will to use them. Primary law establishes the CFSP
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EU:C:2016:435.
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as a sui generis EU competence,'' covering all security matters, including
the development of a shared EU defence policy (Article 2(4) TFEU), with
the prospect of a common defence (first subparagraph of Article 24(1)
TEU). Thus, the scope for defence integration within the Union is remark-
ably broad, extending up to the initiation of a common defence through a
unanimous European Council decision, provided that the neutrality and
independent nuclear deterrent of Member States, as well as their obligations
under the North Atlantic Treaty Organization (NATO), are respected
(Article 42(2) TEU).

Ideally, defence would be one of the EU’s tools for achieving its
primary aims. Reading Articles 3(1), 3(5), and 21(2) TEU on the
Union’s general and external action objectives together,'? suggests that
the EU’s defence portfolio should contribute to promoting peace, safe-
guarding and promoting EU values, fostering the well-being and security
of EU citizens, and upholding fundamental principles of international law,
including independence and (territorial) integrity. Furthermore, the values
and principles that the EU seeks to protect and promote globally include
democracy, the rule of law, human rights, and respect for the principles of
the United Nations Charter and international law (Article 21(1) TEU). As
the CSDP is an integral part of the CFSP (Articles 42(1) and 23 TEU),
these objectives, values, and principles also underpin the Union’s defence
policy.

Alongside other tools — such as diplomacy, geoeconomic Statecraft, or
development cooperation — defence could contribute significantly to
achieving the EU’s objectives by providing the necessary capacity to
act.'®> This capacity to act has two key dimensions: collective defence
and strategic influence. In terms of collective defence, the EU and its
Member States would be capable of independently deterring and, if neces-
sary, warding off attacks on Member States’ territory. In terms of strategic
influence, the Union would wield the clout to shape international relations
in line with its values and objectives, principally upholding multilateralism
and a rules-based international order. In a geopolitical landscape marked
by great power rivalry, imperialist aggression, transactionalism, and rising
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authoritarianism,'* the EU’s global standing hinges on being (perceived)
as a credible military actor, not merely an economic giant.'> Only if the
EU can defend itself credibly will it be able to uphold and promote its
normative core and vision. A robust defence policy would hence not only
contribute to protecting shared values and security, but ideally also to
reinforcing European identity and potentially helping resolve intra-EU
debates over normative priorities.

However, the Russian war of aggression against Ukraine has exposed
Europe’s security and defence vulnerability, both on the battlefield and in
the international diplomatic arena. It is true that the Union has demon-
strated remarkable responsiveness since the invasion of Ukraine, adopting
sanctions of unprecedented breadth and depth, and deploying an innova-
tive mix of intergovernmental and supranational tools to address security
challenges.'” Today, the EU and its Member States remain Kyiv’s staunch-
est supporters.'® Yet, initially, European States struggled to supply
Ukraine with sufficient ammunition and weaponry. Similarly, panic spread
through European capitals at the prospect of a deal on Ukraine between
US President Donald Trump and Russian President Vladimir Putin that
could potentially reconfigure Europe’s territorial and political order with-
out European involvement. The 2025 EU-US trade deal has further
exposed the EU’s vulnerability, blurring the lines between trade and
security as EU Trade Commissioner Maro§ Sef¢ovi¢ noted:'? it introduced
15% tariffs and contained a pledge to purchase more US (defence) pro-
ducts. However, this did not prevent the US from announcing the phasing
out of military training and equipment programmes for European countries
bordering Russia shortly afterwards.
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Without a tangible common defence, the Union is currently weak in an
increasingly hostile world and lacks the means to take control of its own
destiny. By outsourcing their security and defence to the NATO (that is, the
United States) for decades, Europeans have become susceptible to extortion
and blackmail in order to retain the security guarantees deemed necessary.
The fragility of this arrangement is especially glaring with Trump (re-)
entering the White House. Therefore, in its current state of immaturity,
European defence remains far from the asset it can — and must — become.
Notably, opinion polls consistently reveal strong public support for closer
EU defence integration.?

3. Going beyond the normative power comfort zone

Transforming the Union into a liberal democratic polity capable of safe-
guarding its existence by addressing all defence dimensions marks a paradigm
shift. For decades, Europeans have cultivated the idea that the EU could
influence international affairs through its civilian power alone, namely its
substantial geoeconomic footprint and significant regulatory reach, rather than
by displaying military strength.?' Some have even argued that the EU was a
unique international actor predisposed to normative behaviour in world pol-
itics given its normative identity.”> While the EU undoubtedly has a
considerable economic weight and normative clout,”> often going hand in
hand,** there is a growing imperative for Europe to adapt to challenging
geostrategic conditions. Consequently, both the former and current EU High
Representative for Foreign Affairs and Security Policy, Josep Borrell and
Kaja Kallas, have urged the EU to adopt a more assertive stance.

This change in approach is also reflected in the EU’s policy and strategy
documents. Starting out as a ‘force for good’ in the early 2000s with the
European Security Strategy (2003), the EU embraced ‘principled pragmatism’
as its motto for external action with the EU Global Strategy in 2016, before
shifting to a ‘stop being naive’ attitude with the Strategic Compass, endorsed
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in 2022 just two weeks after Russia invaded Ukraine.?> Similarly, the opera-
tional emphasis of CSDP has shifted. For many years, CSDP practice
focussed on enabling the EU to carry out small-scale peace operations and
stabilization missions around the world in line with Articles 42(1) and 43(1)
TEU. It was not intended for territorial defence, which was institutionally left
to NATO and, in primary law, codified essentially as an interstate obligation
under the mutual assistance clause enshrined in Article 42(7) TEU. Recently,
though, the EU has shifted its defence focus from overseas deployments to
defence itself — meaning that the emphasis has changed from upholding
values in faraway places to protecting them primarily within the EU and its
vicinity. For instance, Member States are now training Ukrainian soldiers on
their soil as part of the CSDP military assistance mission EUMAM Ukraine.

This reorientation reflects an adaptation to a new threat landscape. For
example, the Strategic Compass identifies power politics — marked by a
departure from multilateralism and the rules-based international order — as
the main threat to the EU. While terrorism and extremism remain acute
threats, the document also highlights the growing concern of hybrid
campaigns. Such campaigns can cause significant damage to open, plur-
alistic democracies by means of foreign information manipulation and
interference.

These new security and defence realities have already found their way
into European jurisprudence, as evidenced by three emblematic cases con-
cerning restrictions on propaganda dissemination. In Kiselev v Council, for
example, the Court provided an account of how the Russian propaganda
machine operates to influence public opinion in Member States, and clar-
ified which individuals along the operational chain could be held accoun-
table for creating and disseminating propaganda.’® Disinformation also
features prominently in the Baltic Media Alliance (BMA) and RT France v
Council cases. In , the EU judiciary addressed matters of editorial respon-
sibility, among other things.?” And in RT France, meanwhile, the Court
stated that such campaigns pose a serious risk to the foundations of demo-
cratic societies and form an ‘integral part of the arsenal of modern

warfare’.”®
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Lietuvos radijo ir televizijos komisija, EU:C:2019:154; and judgment, Case C-622/17, Baltic
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4. The quest for defence readiness

As Europe can no longer afford to ignore its unpreparedness, defence
spending is soaring. Several Nordic countries have also adjusted their
defence posture: Denmark has integrated the CSDP, while Sweden and
Finland have joined NATO. At the EU level, the Strategic Compass is not
the only document indicating a shift in strategy. The 2025 White Paper for
European Defence and Readiness 2030 (formerly ReArm Europe) authored
by the European Commission clearly outlines new strategic circumstances
and proposes policy responses.?’ The rationale is that the EU will attempt to
pool all its resources — political, legal, institutional, and military — across
policy strands under the ‘defence readiness’ motto, using a combination of
CSDP and non-CSDP instruments.>®

Regarding CSDP, major financial innovations have emerged, particu-
larly through the European Peace Facility (EPF).>' Established in 2021 to
succeed the Athena mechanism and the African Peace Facility, the EPF was
repurposed as a security assistance fund following Russia’s invasion of
Ukraine. As the operating expenditure of CSDP operations with military
and defence implications cannot be financed from the EU budget (Article 41
(2) TEU), the EPF has become the primary mechanism to (partly) reimburse
Member States for supplying military equipment to Kyiv, with EUR 11
billion spent on supporting Ukraine to date. However, as an intergovern-
mental mechanism, the EPF requires unanimous approval, leaving it vulner-
able to vetoes — notably from Hungary, which has blocked the disbursement
of further tranches for weapons deliveries to Kyiv for over a year. This has
slowed down CSDP, as progress hinges on funding. Furthermore, Member
States have repeatedly promised to increase defence spending and equip
their armies more effectively.>? Since Member States supply military assets
for EU defence (Article 42(3) TEU), investment in national capabilities is
essential. Yet, as in the past, many governments needed a transatlantic
nudge to finally agree in June 2025 to increase their defence spending to
5% of their GDP by 2035 (including 1.5% on infrastructure etc.).

On the supranational side of things, the Commission introduced several
non-CSDP defence initiatives to bolster the European Defence Technological

29. European Commission, ‘White Paper for European Defence — Readiness 2030°, 19
March 2025.

30. In this vein, see also Sauli Niinistd, ‘The Niinistd Report: Safer Together —
Strengthening Europe’s Civilian and Military Preparedness and Readiness’ (European
Commission 2024).

31. For an account of the operational novelties, see Moser (n 17).

32. Inter alia, Versailles Declaration (2022); Strategic Compass (2022); Conclusions of
the Special European Council Meeting of 6 March 2025, EUCO 6/25.
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and Industrial Base. These include legal acts on defence-related research
(European Defence Fund, EDF), joint armaments production (Act in
Support of Ammunition Production, ASAP), joint procurement (European
Defence Industry Reinforcement through Common Procurement Act,
EDIRPA), and financial assistance to Member States (Security Action for
Europe, SAFE). The Commission also spearheaded the European Defence
Industrial Strategy (2024) and the European Defence Industry Programme
(EDIP), adopted in late 2025. With a budget of EUR 1.5 billion (until 2027),
EDIP aims to expand defence manufacturing capacity across the EU, inter
alia, by funding common procurement and joint production, and by establish-
ing a dedicated fund to help transform defence supply chains. These
Commission-driven initiatives mark a substantial advancement in defence
integration, positioning the Commission as a pivotal actor in defence policy.>”
The appointment of the EU’s first Defence Commissioner in 2024 further
highlights the Commission’s efforts to strengthen its defence industrial role.

Indeed, the growing reliance on supranational EU law and actors, rather
than intergovernmental CSDP arrangements, is fundamentally reshaping
European defence governance. This is occurring without Treaty revisions,
as the intergovernmental and supranational aspects of European defence are
interacting and reinforcing one another. By participating in the ordinary
legislative procedure through the Council, Member States have approved
defence-related legislation under an increasing number of TFEU legal bases,
notably competitiveness (Article 173(3) TFEU), research and development
(Article 182(4) TFEU), cooperation with third countries (Article 212
TFEU), and harmonization (Article 114 TFEU). Economic emergency mea-
sures (Article 122(2) TFEU) have also served as a legal basis with Member
States’ agreement. Against this backdrop, two critical question emerge:
what (additional) legal bases can the Commission invoke to enhance
European defence readiness with regard to dual use goods, Al, military
mobility, or (critical) infrastructure? Furthermore, how does the interplay
between intergovernmental and supranational defence strands affect EU law
and governance?

5. Law and governance challenges and opportunities

The quest for ‘defence readiness’ presents several law and governance chal-
lenges and opportunities, some of which will be discussed here. The first

33. Elsa Bernard, ‘La communautarisation de la défense européenne dans le contexte de
la guerre en Ukraine’ 2023 RTDE 325.
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challenge concerns decision-making, on which primary law is unequivocal:
unanimity governs CSDP (Article 31(1) read in conjunction with Articles 31
(4) and 42(4) TEU). While neutral Member States have repeatedly employed
constructive abstention since 2022, pro-Russia spoilers (that is, Hungary)
have clung to their veto power. The question of how voting modalities
could be adapted a droit constant to circumvent a prolonged obstruction of
defence activities by certain Member States remains crucial. However, a
practical solution to neutralize such obstructions has yet to be found. This
said, a veto hampering collective self-defence would contradict the duty of
loyalty and solidarity (Article 24(3) TEU) and the obligation of mutual
assistance (Article 42(7) TEU), and could therefore be disregarded.

Although unanimity remains an obstacle, primary law provides four
underused scenarios that allow for qualified majority voting (QMV) in
CSDP decision-making processes: (1) within the European Defence
Agency (EDA), for example, certain decisions fall under QMV.* Making
better use of the EDA’s cooperation and coordination potential would
strengthen much-needed defence capabilities. (2) Likewise, QMV applies
to certain PESCO-related decisions (Articles 46(2—4) TEU). One idea would
therefore be to reinvigorate PESCO by reconfiguring participation, or by
launching a more exclusive PESCO 2.0. (3) The establishment of a start-up
fund for CSDP activities (Article 41(3) TEU) is equally governed by QMV.
Member States could use this to break new ground by financing joint
endeavours and then attempt to incorporate this integration fait accompli
into CSDP practice. (4) QMV could also potentially apply if a group of
States were entrusted with a task under Articles 42(5) and 44 TEU via a
unanimous Council decision. These States could then decide how to manage
the task, including the decision-making, themselves. This approach could be
adopted to empower motivated Member States with specific mandates to
promote defence integration, thereby influencing CSDP developments more
broadly.

A second legal challenge concerns funding, specifically the extent to
which the EU budget can finance defence or defence-related endeavours.
Article 41(2) TEU, which excludes budgetary disbursements for ‘[operat-
ing] expenditure arising from operations having military or defence impli-
cations’, tends to be interpreted as a blanket ban on EU defence spending.
However, a closer analysis suggests that this presumption is overly restric-
tive. Rather than prohibiting the EU budget from being spent on CSDP tout
court, the provision reflects Member States’ reluctance to grant the

34. Art 9(2) Council Decision (CFSP) 2015/1835 of 12 October 2015 defining the statute,
seat and operational rules of the European Defence Agency (recast).
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European Parliament oversight of operational military activities.>
‘Operations’ therefore plausibly refers to ‘military deployments’ in line
with the Petersberg tasks incorporated into Article 43(1) TEU, rather than
any type of defence-related ‘measure’ generating expenditure. Indeed, civi-
lian CSDP missions can draw on the EU budget for operational expenditure.
Furthermore, the EU budget already partially finances activities ‘having
military or defence implications’ that are not deployment-related, such as
the European Security and Defence College. That being said, the
Commission has leveraged various TFEU provisions (see above) in the
absence of an explicit or ‘generic’ legal basis for funding defence-related
initiatives and programmes.

Importantly, these initiatives and programmes are channelling an
increasing proportion of EU money towards defence. To date, most pro-
grammes funded by the EU budget have been relatively modest in scale,
including EDIRPA (EUR 310 million), ASAP (EUR 500 million), EDIP
(EUR 1.5 billion), and the EDF (EUR 8 billion). In contrast, the loan-based
SAFE instrument now offers up to EUR 150 billion.*® Cohesion funds were
also geared towards defence to a certain extent, opening up further funding
streams. Additionally, debt rule relaxations under the national escape clause
of the Stability and Growth Pact could unlock an additional EUR 650 billion
in national defence spending; 16 Member States have already applied for its
activation.®’

This increased supranational defence spending raises a third govern-
ance challenge in the form of parliamentary oversight, but also presents an
opportunity. While the European Parliament plays a comparatively limited
role in CSDP;*® it acts as a co-legislator for TFEU-based defence instru-
ments (SAFE excluded). Thus, parliamentary involvement in shaping EU
defence writ large has expanded significantly as supranational legislation
has come to complement the intergovernmental CSDP framework.
However, once adopted, the Commission implements these instruments
via implementing acts (Article 291 TFEU), thereby limiting parliamentary
oversight. Nevertheless, while the implementation details are to some extent
beyond the European Parliament’s control, its legislative powers enable it to
influence EU defence conditions more broadly.

35. Koutrakos (n 7) 76.

36. More on the novelties regarding EU defence spending, see Van den Bogaert’s
contribution in this issue.

37. Namely, Belgium, Bulgaria, Croatia, Czechia, Denmark, Estonia, Finland, Germany,
Greece, Hungary, Latvia, Lithuania, Poland, Portugal, Slovakia, and Slovenia.

38. Carolyn Moser and Steven Blockmans, ‘The Untapped Role of the European
Parliament in Common Security and Defence Policy’ (2024) 84 ZaoRV 585, doi: 10.
17104/0044-2348-2024-3-585.
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Similarly, recent initiatives on EU defence and industrial matters have
improved the conditions for judicial review, offering governance opportunities.
While the scope of judicial review by the EU judicature is limited in the CFSP
and CSDP realms — at least in principle, given that the Court of Justice of the
EU (CJEU) has considerably expanded its jurisdictional remit in this field over
time®® — its competence over measures based on the TFEU is clear. The
European Parliament has already lodged an application with the CJEU, chal-
lenging the Commission’s use of Article 122(2) TFEU as the legal basis for the
SAFE Regulation.

6. Nostalgia is not a strategy for the future — bricolage is

European defence integration has long suffered from self-inflicted under-
performance, with Member States prioritizing sovereignty over efficiency
and settling for suboptimal solutions. To move forward, Europeans must
recognize a fundamental truth: inadequate EU defence integration under-
mines — rather than enhances — sovereignty. While this may seem logical, it
represents a radical departure from previous defence integration patterns,
which were characterized by intergovernmental delegation, prioritizing
practice over law and institutionalization over capability-building, alongside
chronic hesitation.*” In September 2025, Russian drones violated Polish
airspace. While Trump dismissed the incident as an accident, Europeans
viewed the deliberate, unlawful incursion as the new normal. Persistent
hesitation to strengthen European defence is no longer a viable response
to such provocative acts. Rather than succumbing to lethargy or defeatism,
the Union must utilize all available resources to secure its future and uphold
its normative vision. This could involve solutions based on international law
supplementing CSDP, such as an extra-EU agreement modelled on the
‘coalition of the willing” supporting Ukraine, which would expand defence
cooperation beyond the EU and potentially include the UK and Canada.*!

39. Carolyn Moser and Berthold Rittberger, ‘The CJEU and EU (de-)
Constitutionalization — Unpacking Jurisprudential Responses’ (2022) 20 International
Journal of Constitutional Law 1038, doi: 10.1093/icon/moac061.

40. Carolyn Moser, Accountability in EU Security and Defence. The Law and Practice of
Peacebuilding (OUP 2020) 29-41; Claudia Major and Christian Mélling, ‘The EU’s Military
Legacy — Over-Institutionalised, under-Equipped and Strategically Divided’ in Daniel Fiott
(ed), The EU's Legacy and Ambition in Security and Defence (EUISS 2020); Hylke Dijkstra,
Policy-Making in EU Security and Defence: An Institutional Perspective (Palgrave
Macmillan 2013).

41. On capacity to act, see the Bruno de Witte’s contribution in this issue.
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However, leading EU figures seem so far reluctant to propose such bold
initiatives or ideas.

Furthermore, the EU must address its fraught relationship with NATO —
and the US. Since the CSDP’s inception in 1999, tensions have persisted
over whether EU defence constitutes duplication or decoupling from NATO.
According to the Treaties, EU defence policy must be conducted in accor-
dance with NATO commitments (Articles 42(2) and 42(7) TEU). The
Strategic Compass also acknowledges NATO as a pillar of European secur-
ity, particularly regarding collective defence. For decades, Europe has
depended on the US — via NATO - for its security and defence, but doubts
are growing about the long-term viability of the alliance and the level of US
support in times of crisis. Indeed, transatlantic overreliance is increasingly
likely to jeopardize Europe’s security than it. Given the fragility of the
transatlantic relationship, strengthening the EU’s strategic and operational
autonomy is now imperative. More than 20 years after the CSDP became
operational, the EU should establish a permanent military headquarters for
executive military operations, for instance by broadening the mandate of the
Military Planning and Conduct Capability — currently only responsible for
commanding non-executive military activities. This would not replace
NATO, whose nuclear deterrent remains crucial, but would signal
Europe’s readiness to assume primary responsibility for its own security.
At the same time, Europeans must prepare to take on critical NATO tasks
that have so far been carried out by the US, particularly those relating to
supreme command. This will ensure that the alliance can continue to operate
as the backbone of European security and defence, even if US support
decreases or ceases.*> While this shift is political rather than legal, it is
important to underline that there are no legal obstacles to it.

Another challenge lies in armament production and procurement. The
transatlantic defence procurement dependency of certain Member States
poses a challenge to EU defence integration and armament cooperation.
Nevertheless, new EU programmes aimed at increasing production capacities
and joint procurement in the defence sector generally contain a clause
stipulating that the majority of funds — usually 65% — must be spent on
(end) products manufactured by companies operating and having their execu-
tive management structures in the EU. Special rules apply to associated third
countries, candidate countries, and countries having signed a security and
defence partnership with the Union, such as the UK or Canada. This ‘buy
European’ approach has met with resistance from a number of Member

42. In this vein, see also Olivier Schmitt, ‘Défense de 1I’Europe : la nouvelle crise des
fondements’ (2025) 3 Politique étrangere 77, doi: 10.3917/pe.253.0077; CEPS, ‘Roadmap
towards a Common Defence for Europe — Analysing Eight Governance Models’ (2025).
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States, and it is uncertain how it will play out in practice. But if Europe is
serious about achieving strategic autonomy, it would be wise to prioritize
EU-manufactured arms and avoid perpetuating transatlantic dependence by
subsidizing US producers. Some Member States — notably Denmark, which is
wary of US—Greenland tensions — have shifted to European procurement
despite historical ties to US industry. It is also worth noting that the new
instruments in question contain references to EU interests and values, stipu-
lating that disbursement to contractors must not contravene these.*
Monitoring compliance with this normative requirement is crucial, for
instance through the efforts of parliamentarians and civil society. Finally, it
is important that novel procurement programmes financed with EU funds are
European in scope rather than nationally oriented so as to overcome the
financial and operational inefficiencies caused by a fragmented European
defence market.

What role ultimately remains for the law and lawyers? Current Treaty
law is imperfect in terms of defence — the unanimity requirement is a case in
point. Nevertheless, this is the legal framework we have, and no better
alternative is imminent. If the EU is to shape its own destiny rather than
letting others shape it, it must prioritize defence. As Sabine Weyand, the
Commission’s Director-General for Trade, warned, ‘[n]ostalgia is not a
strategy’.** Instead, political resolve and legal creativity — enabling smart
bricolage — are essential. Therefore, lawyers must focus on feasible solu-
tions within existing frameworks to transform defence into a tool for safe-
guarding the EU’s normative core.

43. See, for instance, Art 9(6) EDIRPA; paras 16-18 of the Preamble of the SAFE
Council Regulation .

44. Cited in Sarah Wheaton, ‘Trade Truth and Consequences’ (Politico, 29 August 2025)
<www.politico.eu/newsletter/brussels-playbook/trade-truth-and-consequences/>.
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