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From ‘Flatulence Taxes’ to ‘Condom Taxes’: Excises as the
New Frontier for EU Tax Law
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Traditional excise taxes on products such as sugar or salt, common until the nineteenth century, have been progressively eradicated from domestic tax
systems, substituted by more sophisticated tax instruments, such as income and value-added taxes. Yet, now they are back; not (largely) as revenue
mobilizers, but as regulatory tools, designed to achieve an ever increasing range of policy aims. The new Chinese ‘condom tax’ and the proposed
Danish ‘flatulence tax’ may be novel, but the nature of the developments is not; on the contrary, these measures are part of a wider global trend.
Although, this resurgence of excise taxes has significant implications for the design of tax systems worldwide, for the EU they present an additional
challenge, namely whether to harmonize or not to harmonize? Until now, EU harmonization of excise taxes has been limited to a small number of
traditional commodities: alcohol, tobacco, energy; but as the variety of excise taxes, and the number of Member States applying them, grows, is this
position sustainable, not least given the constitutional mandate set out in Article 113 of the Treaty on the Functioning of the European Union
(TFEU)?
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In June 2024, at the heat of the UK parliamentary elec-
tions’ campaign, The Guardian reported on an incredible
story from the campaign trail. Campaigning in a relatively
deprived area of Northern England, a candidate for the
Labour Party approaches a voter on the doorstep. The
voter openly declares that he had been planning to vote
for Labour, but had changed his mind upon hearing that
the Labour Party intended to tax condoms. ‘Condoms?’, the
Labour candidate asked, surprised; ‘yes’, the voter
answered, ‘I heard you are taxing condoms, and I’m not having
it’. With the help of his parliamentary assistant, the
Labour candidate finally works it out and clarifies: ‘we
are taxing non-doms, not condoms’, he says; ‘ah’, responds the
voter, ‘like the prime minister’s wife?’, he calls out to his own
wife, ‘Margaret: they’re taxing non-doms, not condoms’.1

The UK Labour Party may not have actually been
proposing to tax condoms, but China has recently
announced just that. After years of steep decline in birth
rates, China has introduced a package of tax measures to
encourage childbirth, including what has been dubbed a
‘condom tax’.2 Starting from 1 January 2026, China abol-
ished its thirty years old VAT exemption on all

contraceptives, including condoms and birth control
pills, subjecting those products to 13% VAT rate. Of
course this measure is not (1) a new tax, nor (2) a tax
just on condoms, but the measure – and the nickname it
was given – signal an important, and all too serious, tax
policy development: China is now using consumption
taxes as a regulatory tool in its quest to reverse, or at
least limit, demographic decline and population ageing.

The Chinese measure came just one year after the
announcement of yet another first-ever regulatory tax
measure: the so-called ‘flatulence’ or ‘fart tax’. In
November 2024, Denmark announced the ‘world’s first
flatulence tax’: from 2030, farmers will have to pay a
tax on their cattle’s methane emissions.3 Although, the
tax will technically apply – similarly to some sugar
taxes – to the production, rather than the consump-
tion, of meat, its incidence is clearly envisaged to be on
the consumer, and is therefore a de facto regulatory tax
on meat consumption. The policy aim is straightfor-
ward, namely to reduce the high emissions level from
the farming industry, as part of the effort to reach
global climate targets.
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Although, the type of products targeted by both these
measures may be novel, the nature of the developments is
not; on the contrary, these measures are part of a wider
global trend. Traditional excise taxes on products such as
sugar or salt, common until the nineteenth century, had
been progressively eradicated from domestic tax systems,
substituted by more sophisticated tax instruments, such
as income and value-added taxes.4 Yet, they are now
back; not (largely) as revenue mobilizers aimed at finan-
cing war efforts, but as regulatory tools, designed to
achieve an ever increasing range of policy aims. The
resurgence of excise taxes has significant implications
for the design of tax systems worldwide, not least due
to the challenges it presents in terms of the distribu-
tional impact – these taxes are largely regressive – and
the risks they carry for large scale fraud.5 For the EU,
however, they present an additional challenge, namely
whether to harmonize or not to harmonize? Until now,
EU harmonization of excise taxes was limited to a small
number of traditional commodities: alcohol, tobacco,
energy; but as the variety of excise taxes, and the number
of Member States applying them, grows, is this position
sustainable, not least given the constitutional mandate
set out in Article 113 of the Treaty on the Functioning
of the European Union (TFEU)?

1 THE GROWTH OF REGULATORY TAXATION

The global history of taxation is replete with stories of
taxes that altered taxpayers’ behaviour in unexpected and
often surprising ways: taxes explain, for example, why
windows in old UK buildings are sometimes bricked-up
(windows tax), why Hungarian’s cuisine favours pork
dishes (sales tax), or why Dutch old houses are often
narrow (land tax).6 Until this century, however, those
behavioural changes were largely unintended. Today, on
the contrary, the regulatory function of the tax system is
not only well established, but can be felt across the
whole modern tax systems.7 Many tax instruments
include some regulatory element – from personal income
tax credits for education expenditure, to measures

designed in the direction of encouraging corporate
income tax competition – but more significantly, tax
instruments specifically designed as regulatory tools,
such as excise taxes on alcohol, tobacco or fuel, are now
a common feature of most modern tax systems.

Indeed, until recently modern excise taxes were limited
to a relatively small range of commodities, focussing on
products with well-known negative externalities in
healthcare (tobacco, alcohol), or the environment (fuel).
Over the last two decades, however, this approach has
quietly, but surely, changed. Today, taxes are increasingly
seen as the most appropriate regulatory instrument for
dealing with a variety of societal problems: from obesity
to climate change.8 The range of products to which excise
taxes apply has therefore also been growing: products
traditionally subject to excise taxes are now but a fraction
of the range of goods and services subject to excise taxes
worldwide; these include sugar, fat, marijuana, plastics,
gambling, air transport, and motor vehicles. The new
Chinese ‘tax on contraceptives’, and the approved Danish
tax on cattle emitted methane cannot therefore be seen in
isolation, but merely as the most recent developments in
an ongoing trend.

Why has regulatory taxation become so popular? There
are of course many reasons, not least their potential –

although by no means guaranteed – effectiveness, as well
as important political economy factors.9 A significant
contributor to their success, however, which cannot be
dissociated from those political economy factors, is the
message they send. Indeed, it is evident from the choice of
commodities that are most commonly subject to excise
taxes, that these taxes have, throughout the centuries,
been often associated with morality concerns, and that
moral judgments contributed to what has been designated
as the ‘politics of fiscal discrimination’.10 This morality
element is particularly evident as regards alcohol taxes,11

as regards which as far back as the eighteenth century,
some Governments sought to justify them with primary
reference to reforming the behaviour of the lower social
classes.12 It is also present in other historical excise taxes,
however, not least in the so-called ‘sex taxes’: taxes
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imposed throughout history, including within the Roman
Empire, Ancient Greece and by various Catholic Church’s
Popes, on prostitution.13

In modern excise taxes this morality element is omni-
present, as evidenced by the common framing of these
excises as ‘sin taxes’. The term sin, used in this context,
does not have a strict religious meaning, rather it is
designed to elicit negative emotions, reflecting social
views of the targeted product or activity. Today’s excise
taxes echo therefore to a large extent our understanding of
‘what is bad’ from a societal perspective, a symbolic
expression of disapproval.14 The rapid spread in food-
related excises, such as sugar, fat or ultra-processed
taxes, for example, has been often linked to raising con-
cerns about weight,15 and an increased reframing of obe-
sity as a moral rather than health issue.16

The ‘tax’ label itself – not merely the act of taxation
– reinforces this narrative. While for a long time there
was limited empirical evidence for it, a ‘tax aversion
label hypothesis’ was often suggested,17 and there were
various anecdotal examples of the use of the tax word
in policy narratives to invoke negative emotions.18

Recent empirical evidence suggests, however, that the
use of the word tax does indeed decrease support for
identical policies by six to eight percentage points.19

Associating the word to specific activities and/or com-
modities has therefore two potential effects: on one
hand, it symbolizes policymakers’ expression of disap-
proval; on the other hand, it can increase political and
public acceptability, as the proposed tax targets solely
(supposedly) socially undesirable, morally reproachable
activities. The regulatory message of the Danish ‘flatu-
lence tax’ or the Chinese ‘condom tax’ is therefore
clear: consuming cattle meat is socially frowned upon,
using contraceptives is now regarded as an anti-social
behaviour; taxing these activities is consequently

legitimate, and pro-social. In Denmark it is already
working, even before the tax comes fully into force: a
new study of food consumption habits has found that
48% of consumers are decreasing their meat intake; in
areas where the tax was piloted, a 40% drop in beef
consumption and a 20% drop in lamb consumption
were reported.20

Given the higher political acceptability of these taxes,21

and their general effectiveness, this global trend is unli-
kely to abate. Although, this trend has significant impli-
cations for tax systems worldwide,22 for the EU they
present an added challenge, namely its potential conse-
quences on the functioning of the internal market, and
how to deal with them.

2 CHALLENGES AND TRADE-OFFS FOR EU
TAX LAW

There is, of course, no legal basis for EU harmonization of
regulatory taxes per se, but Article 113 TFEU does set out
a clear constitutional mandate regarding the harmoniza-
tion of excise taxes. This mandate – conveyed by the use
of the word ‘shall’, rather than the word ‘may’ – requires
the EU institutions to approve harmonizing legislation to
‘the extent that such harmonisation is necessary to ensure the
establishment and the functioning of the internal market and to
avoid distortion of competition’.23 As such, since 1992, the
EU has approved various Directives regarding the harmo-
nization of several excise taxes, namely those referred in
Article 1(1) of Directive (EU) 2020/262 as taxes on ‘excise
goods’: alcohol, tobacco and energy products.24 Yet, these
are but a fraction of the excise taxes, or wider regulatory
taxes, now applicable throughout the EU: some are only
applied by one Member State – such as the new ‘flatulence
tax’; others by several Member States – as is the case with
sugar taxes; and others still by all Member States – for
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example, motor vehicles taxes.25 As a result, excise taxes
on these products not expressly covered within the scope
of the Excise Duties Directive, have fallen on a quasi-EU
legal vacuum.

Quasi because, notwithstanding the lack of full harmo-
nization, the EU legislator does introduce a minimum
level of harmonization of other excise taxes in Article 1(3)
of the Directive,26 where it states that, ‘levying of such taxes
may not, in trade between Member States, give rise to formalities
connected with the crossing of frontiers’. Although the introduc-
tion of restrictions to intra-EU trade is already significantly
limited by the fundamental freedoms, as set out in the
TFEU and interpreted by the Court, it is clear that the
EU legislator, insofar as excise taxes are concerned, felt the
need to reinforce those limitations at secondary legislation
level. This has important implications on the interpretation
of what constitutes a restriction to the EU internal market
for the purposes of excise taxes which are not fully
harmonized.27 Although the Court has consistently used a
similar formula in decisions on those excise taxes as for
incomes taxes, namely that, ‘Member States may introduce or
maintain taxes on these goods, [however] they must exercise their
competence in that field in a manner that is consistent with EU
law’,28 it can be convincingly argued that the TFEU free
movement provisions, read in conjunction with Article 1(3)
of the Directive, must necessarily be interpreted as deter-
mining that the standard of constitutional judicial review
and scrutiny applicable to those excise taxes must never-
theless be greater than that applied to incomes taxes.29

Yet, given the growth in excise taxation, is reliance on
these provisions alone a sustainable approach?Until now, the
relatively low salience and visibility of these taxes have
allowed EU institutions to largely ignore the impending
dilemma, while making a de facto –most likely unconscious,
or at least semi-unconscious – decision in favour of non-
harmonization. Inaction is in itself an option. As the trend
deepens, however, it is unlikely that this will remain a
sustainable approach. With excise taxes affecting an increas-
ing number of industries, lack of harmonization will

unavoidable lead to distortions in competition – even on
non-cross border transactions – creating an obstacle to the
functioning of the internal market, and therefore falling
under the scope of the constitutional mandate set out in
Article 113 TFEU.30 In the face of the quasi-legal vacuum,
growing economic distortions will likely result in a rise in
litigation, with the Court increasingly asked to play the role
of constitutional adjudicator – a role which has been playing
in income taxes since the decision in Avoir Fiscal in 1986.31

In this scenario, can EU institutions, and in particular the
Commission and the Council, continue to ignore the con-
stitutional mandate set out in Article 113 TFEU?

The obvious argument against full or at least partial
harmonization of excise taxes is a concern over the loss of
tax sovereignty. This is indeed a legitimate concern. What is
less clear, however, is whether further harmonization of
excise taxes would: (1) actually result in a loss of sovereignty,
or whether that sovereignty is already at least partially lost in
the context of the existing EU constitutional framework, and
the increased globalization and integration of the economy;
and (2) carry more important tax sovereignty losses than
economic growth and welfare gains. First, as regards the
illusion of tax sovereignty, it is important to note that the
experience with income versus VAT jurisprudence demon-
strates that, contrary to intuition, minimum harmonization
arguably results in a higher standard of judicial review and
CJEU scrutiny than full harmonization, as regards which the
Court feels less free to intervene, superimposing itself to the
will of the EU secondary legislator.32 Second, it is also
important to acknowledge that the costs of non-harmoniza-
tion are large, and can go well beyond distortions to compe-
tition. For example, in the absence of tax harmonization, the
intervention of the Court to remove distortions or tax restric-
tions to free movement can have a negative effect on eco-
nomic integration, capital costs, and overall welfare33; it can
also have a significant impact on tax uncertainty levels, by
resulting over-use of alternatives to integration, such as soft
law,34 which in turn can have a significant impact on invest-
ment decisions.35
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This, of course, is not to say that there are no tax
sovereignty costs – real or perceived –36 nor possible
political economy constraints, to further harmonization
of excise taxes. Yet, that is not the deciding criterion;
the deciding criterion is whether it is better or worse than
no further harmonization, not least for the functioning of
the internal market, and in light of the constitutional
mandate in Article 113 TFEU. There are (nearly) no
universal perfect decisions in taxation; most decisions
entail some level of trade-offs, which can be bigger or
smaller, depending on a variety of circumstances.37 The
best tax policy or enforcement decision is not one a one-
size-fits all, but one that is based on an assessment of the
main trade-offs at that moment in time, for a specific

socio-economic setting, in a given country or jurisdiction.
In this context, a new harmonizing directive that intro-
duces a basic set of principles and rules to which all excise
taxes – present and future – must abide in order to
minimize distortions to competition and restrictions to
free movement, without limiting too much Member
States’ freedom to impose new and/or more appropriate
regulatory taxes, might be, on the balance of trade-offs –
at this moment in time and given the current socio-
economic challenges – the best tax policy solution for
our Union. In any event, regardless of the decision even-
tually made, action by inaction is no longer a sustainable
approach. A new dawn of excise taxation is here, and we
must act before we are pushed.
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