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Editorial

Common European Sales Law: If It Does Not Help, It Won't
Harm Either(?)

1. Europe is buzzing with excitement. Everywhere, the draft regulation on a
common European sales law (CESL)! is being discussed. Whether or not an
Optional Instrument should be introduced by the European Union is a hotly
debated issue.” The battle between partisans and antagonists reminds one of the
strife between Proculians and Sabinians in ancient Rome. In this Editorial, I want
to emphasize two points in the discussion. One is the question whether the
introduction of an Optional Instrument will have any impact at all if simply no
trader proposes consumers to submit their contract to the optional regulation.
The second point is not so much a thesis but rather a statement as to the
explosion of German legal literature on the subject. In order to illustrate this, I
will try to provide the reader with an overview of some of the more interesting
papers on the European Commission’s proposal.

2. The draft regulation on an optional CESL has generated a large number
of conferences, special issues of law reviews and books. Conferences and seminars
have been organized in, among others, Amsterdam (leap year conference),’
Brussels,* Frankfurt,’ Harn‘burg,6 Leiden,” Luxembourg,8 Maastricht,’ Marburg,lo

COM(2011) 635 final.

The European Parliament’s Economic Affairs Committee on 11 Oct. 2012 backed the proposal -
<europa.eu/rapid/press-release_ MEMO-12-777_en.htm>.

University of Amsterdam, Conference of 29 Feb. 2012. The papers by Caroline Cauffman and
Marco Loos have been published in NV7BR of May 2012. Other Dutch-language papers may be
found in the Maandblad voor Vermogensrecht. 2012-7/8 This Editorial is partly based on my
contribution to that special issue.

Interparliamentary EU Information Exchange, 27 Nov. 2012.

Goethe Universitit Frankfurt am Main, Seminar ‘Neue Entwicklungen im europdischen
Vertragsrecht’, 25 Jun.-1 Jul. 2012.

Symposium ‘Optionales europiisches Privatrecht for the Verein der Freunde und Forderer des
Max Planck Instituts’, 18 Jun. 2011. The papers have been published in an updated version in
RabelsZeitschrift April 2012.

Annual conference of the Leiden student association ‘Suum cuique’, 26 Apr. 2012.

Presentation by C. TWIGG-FLESNER, ‘The Proposed Common European Sales Law - A Common
Law Perspective’, 20 Mar. 2012.

On its Brussels Campus. The papers have been published in the Maastricht Journal 1-2012.
Universiteit Marburg, ‘Rechtsvergleichendes Seminar im Sommersemester 2012: Ein
einheitliches europiisches Kaufrecht’, Sonia Meier.
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> and even Chicago.”’ Law

Miinster,'! Paris,'> Trier,'®> Vienna,'* \Wiirzbulrg,1
reviews such as the Common Market Law Review,'” Contratto e impresa
Europa,'® European Review of Contract Law," European Review of Private Law
(ERPL),>® Journal of International Trade Law and Policy,”" Maandblad voor
Vermogensrecht, Maastricht Journal,”® and RabelsZeitschrif> have devoted
special issues to CESL. There is a surprisingly large number of German language
books already on the market** and even a full-fledged commentary, in English but

likewise originating in Germany.>”

Conference ‘European Law Days - The European Law of Obligations at a Turning Point’, 17-19
Oct. 2012.

Conference ‘Université Paris II’, 28 Nov. 2011.

Europiische Rechtsakademie, ‘An Optional European Sales Law’, 9-10 Feb. 2012.

European Law Institute, first workshop on the proposal for a common European sales law
(CESL), 17-18 Nov. 2011 (with papers by Christian Alunaru, Carole Aubert de Vincelles,
Fabrizio Cafaggi, Lars Edlund, Bénédicte Fauvarque-Cosson, Johan Gernandt, Paul Gilligan,
Peter Limmer, Hans Schulte-Nolke, Pilar Perales Viscasillas, Matthias Storme, Sir John Thomas,
Anna Veneziano, Christiane Wendehorst, Reinhard Zimmermann, and Fryderyk Zoll).

University of Wiirzburg, 20 Jan. 2012 - see O. REMIEN, S. HERRLER & P. LIMMER (eds),
Gemeinsames Europdisches Kaufrecht fiir die EU?, Beck, Miinchen 2012, 214 p.; ZEuP-Tagung
3-4 Apr. 2012.

University of Chicago, 2 May 2012. The papers are available on SSRN and will be published in
the Common Market Law Review 2012/6 of 2013/1.

University of Chicago, ‘Conference on FEuropean Contract Law: A Law-and-Economics
Perspective’, 27-28 Apr. 2012 - see Common Market Law Review special issue (March 2013).
Contratto e impresa Europa 2012, pp. 1-482.

ERCL 2012, pp. 30-87, with papers by Jiirgen Basedow, Dorota Leczykiewicz, and Ruth
Sefton-Green, and pp. 241-366, with papers by Stefan Grundmann, Guido Comparato, Ruth
Sefton-Green, Ralf Michaels, Jan Smits, Hugh Collins, Chantal Mak, and Martijn Hesselink.

6. ERPL 2011, pp. 709-1000.

11. Journal of International Trade Law and Policy 2012, No. 3, pp. 222-305.

Maastricht Journal 1-2012, with papers by Eric Clive, Nicole Kornet, Gary Low, Ursula Pachl,
and Giesela Riihl.

RabelsZ April 2012.

REMIEN, HERRLER & LIMMER, 2012; M. SCHMIDT-KESSEL (ed.), Ein einheitliches
europdisches Kaufrecht? Eine Analyse des Vorschlags der Kommission, Sellier, Miinchen 2012,
464 p.; SCHULTE-NOLKE, 2011; D. STAUDENMAYER, Vorschlag fiir eine Verordnung des
Europdischen Parlaments und des Rates iiber ein Gemeinsames Europdisches Kaufrecht, Beck,
Miinchen 2012, 93 p.; TWIGG-FLESNER, Springer 2012; C. WENDEHORST & B.
ZOCHLING-JUD (eds), Am Vorabend eines Gemeinsamen Europdischen Kaufrechts, Manz, Vienna
2012.

R. SCHULZE (ed.), Common European Sales Law (CESL), Nomos, Baden-Baden 2012, 780 p.,
with chapters by Christiane Wendehorst (Vienna) on the ‘chapeau’ and Arts 58-65
(interpretation), Hans Schulte-Nolke (Osnabriick) on Arts 1-6 and 9-12 (general principles),
Denis Mazeaud (Paris) and Natacha Sauphanor-Brouillaud (Versailles) on Arts 7 and 79-86
(unfair contract terms), Fryderyk Zoll (Cracow) on Arts 8, 87-122 (digital content) and 140-158
(transfer of risk, rights and duties), Geraint Howells (Manchester) on Arts 13-29 (pre-contractual
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Basically, the authors of the various publications referred to above have
either given a positive appraisal of the project, albeit usually with reservations
regarding specific proposals, or rejected the Optional Instrument. However,
among the latter there is a widely held view that if the proposal does not help, it
does not harm either. This is a view that I wish to challenge in this Editorial. I am
myself in favour of the Optional Instrument - although in my view, a two-year
period of reflection to substantially improve the text would be necessary.>®
However, seen from the viewpoint of an adversary, it would in my mind be unwise
to adopt the Instrument. The lenient attitude of opponents of the proposal is
based on the understanding that if no one opts in, the Optional Instrument will
have no impact. So, opponents argue, let the Regulation be adopted, and the fact
that no one opts in will defeat the project by itself. This view, I submit with
respect, is incorrect. Thanks to the interpretation in conformity with directives,
provisions such as those on reasonableness and good faith (Article 2), if the
proposal is adopted, may be applied outside the few directives where they have
been introduced (unfair contract terms and commercial agents”), whereas the
rules on formation may be applied to forum choice clauses.*® It is not unlikely
that some of the regulation’s opponents have never considered this possibility.

3. Now arriving at the second question, I will consider the issue why it is
that the CESL seems to provoke the German-speaking part of Europe so much
more than other linguistic communities? The reason may be the following.
Christian Miiller-Graff has pointed out that the draft regulation is available in all
official languages, including German. Until then, the Feasibility Study and its
drafts existed only in English. Although English is comprehensible to most
German lawyers, it does make discussion of technical issues awkward. The
present abundance of German language commentaries is most certainly
attributable to this linguistic argument.

4. What does this first issue of the 2013 volume of ERPL bring us? First,
there is a survey of empirical studies collected by Stefan Vogenauer (Oxford).

relations), Thomas Watson (Miinster) on Arts 13-29 (pre-contractual relations) and 140-158
(transfer of risk, rights and duties), Evelyne Terryn (Leuven) on Arts 30-39 (formation), Reiner
Schulze (Miinster) on Arts 40-47 (right to withdraw), Thomas Pfeiffer (Heidelberg) on Arts
48-57 (defects of consent), Eva-Maria Kieninger (Wiirzburg) on Arts 66-78 (contents and
effects), Gerhard Dannemann (Berlin) on Arts 123-139 (duties of the buyer), Damjan Mozina
(Ljubljana) on Arts 159-171 (compensation and interest), Matthias Lehmann (Halle) on Arts
172-177 (restitution), Peter Mggelvang-Hansen (Copenhagen) on Arts 178-186 (prescription).
All chapters have the same order: (1) function, (2) context, (3) interpretation, (4) criticism.

In this sense, also E.-M. KIENINGER, ‘Allgemeines Leistungsstérungsrecht im Vorschlag fiir ein
Gemeinsames Europiisches Kaufrecht’, in Schulte-Nélke, 2011, pp. 205-228.

M. STURNER, ‘Das Verhiltnis des Gemeinsamen Europidischen  Kaufrechts zum
Richtlinienrecht’, Schulte-Nolke 2012, pp. 47-84.

M. GEBAUER, in Schmidt-Kessel (ed.), 2012, pp. 121-145.



These studies focus on the question whether there is a competition in Europe in
the areas of contract law and dispute resolution. On the basis of this research, the
author challenges the assumption that there exists such competition.

The proposed Regulation on a CESL has already attracted much attention in
ERPL and is bound to continue to do so in the coming months. In this issue, Paula
Giliker (Bristol) examines the treatment of pre-contractual liability in CESL. This is
a notion that divides jurisdictions, most notably those of the common and civil law.
The imposition of a duty to negotiate in good faith, in her view, presents a challenge
to harmonization. Marco Loos and Harriét Schelhaas (Amsterdam) defend the po-
sition that as between CESL and CISG, CESL is the better choice for commercial
parties. Martin Illmer (Hamburg) criticizes CESL for missing the chance to provide a
comprehensive service contract law. Geert Van Calster (Leuven) analyses a case of
the English Court of Appeal of 24 January 2012 in the long-running West Tankers
litigation about the exclusion of arbitration from the Brussels I Regulation. Joasia
Luzak (Amsterdam) discusses the ePrivacy Directive regarding cookies. Maud Piers
(Gent) proposes a seminal consumer arbitration model for Europe. Barbara Den
Tandt and Marianne Verhulst (Leuven) finally write about the temporal scope of the
Rome II Regulation after the Homawoo case.

5. Case notes, according to the Member of our Advisory Board, Hein Kétz,
are the trademark of ERPL. We are aware of the fact that the coordination of a
case note is not a simple affair. A case must be selected, its contents will often
have to be translated, annotators must be acquired, their annotations must be
revised, and enforcing deadlines requires almost supra-human skills. We therefore
are grateful to our Editor, Miquel Martin-Casals, for his coordination of the
Sienkiewicz case of the UK Supreme Court ([2011] UKSC 10). His general
introduction is followed by comparative notes from the Czech Republic, Germany,
Italy and the Netherlands. A ‘left-over’ of an annotation published earlier is the
Hungarian case note to the Norwegian wind power case by Ferencz Szilagy..

6. This issue of ERPL further contains a conference report of a seminar on
competition in international sales law by Mark Kawakami. It also carries book
reviews by Merlin Majoor of The Mind and Method of the Legal Academic by Jan
Smits, by Michel Cannarsa of Nadia Coggiola’s Alla ricerca delle cause, and by
Elise Goossens of Jens Scherpe’s Marital Agreements and Private Autonomy in
Comparative Perspective. Finally, your Co-editor-in-chief reviews the Festskrift for
Ole Lando, his second one.

7. Alterum non datur. Those who celebrate a jubilee will usually receive
only one Festschrift. Not so Ole Lando, the Father of the Principles of European
Contract Law, which in turn were the basis for the Draft Common Frame of
Reference, which again provided the groundwork for the Optional Sales
Instrument discussed above. Ever since its founding, Ole Lando has also been an
active Member of our Advisory Board. In September 2012, at the occasion of his
nineteenth birthday, he received a Festskrift, the second in his honour (see the



book review elsewhere in this issue). At the age of seventy, he had already
received a first such volume. ERPL is glad to have such a great European in its
ranks.

8. Congratulations are also due to another Member of our Advisory Board,
Dean Spielmann. Our man in Luxembourg has recently been nominated President
of the European Court of Human Rights. We do of course hope that this will
contribute to more papers on human rights issues in private law in ERPL.

9. In our next issue, we hope to publish, among others, a paper by Leo
Jaervinen on Finnish legal culture and annotations of the French DES case.

Fwoud Hondius
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