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constitutionalization, 1217
economic nature, 1216
justification, 1215
legitimate interests, 1218
draft common frame of reference
(DCFR), 1227
European Union (EU) law, 1213
free movement provisions, 1213-1215
fundamental rights law, 1218-1221
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Oliphant, 1367

plaintiff, 1363

Portuguese Supreme Court, 1365

Residential Mortgage-Backed
Securities (RMBSs), 1368

European Union (EU) and private Law,

1165-1188
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long-standing exchange, 1169-1171
autonomy, 1171
legal theory, 1169
public/private, 1169-1171
mutual dependence, 1166
pertinent arguments, 1169
top-down approach, 1167, 1168,
1179-1180
direct horizontal effect, 1180
harmonious interpretation,
1179-1180
national law, 1179
two-way traffic, 1174-1178
Charter role, 1177
CJEU, 1176, 1177
conceptualization, 1176
differentiation, 1178
exchange, 1174-1175
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cross-border consumer protection,
1273
ECCN, 1272, 1275
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Dawkins v. Lord Rokeby,
1070-1071
English common law, 1069
Jones in Darker v. Chief Constable
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Lex Nokia, 524-525

long-term orientation, 526

politicians, 524

population, 523

suicide rate and alcohol abuse, 522

uncertainty avoidance, 524

Finnish Legal Culture, 536-544

acceptable sources of law, 540
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650-653
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cross-directive, 650
definition of durable medium, 652
‘to give” and ‘to provide’, 650-651
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abstraction principle, 824-825
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claims, 838
de-enrichment constellations, 838-839
economic outcome, 838
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CESL, 825-826
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licence agreements, 837
the Trade Marks Act, 837
world politics, 825
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German pandectistic approach, 824

Germany, 826-836
abstraction principle, 826-827
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balance of interests, 828, 835-836
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copyright law, 829, 830
economic transaction, 828
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industrial property law, 829-830
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jurisdiction, 834-835
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separation principle, 827
transfer of ownership, 827-828
transfer of rights of use, 830-832

obliging contract, 838

practical approach, 839
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separation and abstraction, 829-837
Estonia, 836-837
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Germany, 826-829
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American market share liability, 601
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the Austrian Civil Code, 1039

Austrian Civil Proceedings Act, 1040

civilian survey, 1128-1131

common law survey, 1127-1128

contractual and pre-contractual
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the Supreme Court, 1038

the United Kingdom Supreme Court
(UKSC), 1037

L

La responsabilité de I’expert en droit
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Common European Sales Law
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(DCFR), 864
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aims and national solution,
707-709
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diversity, 706-707
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interpretation, 705-706
international scale and soft
harmonization, 714
judgments, 703-704
National Law in the International
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705
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disposal of the courts, 690-702
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694-695
interpretation, 695-696, 701-702
judge’s freedom, 696699
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lack of knowledge of foreign law,
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legal science, 691-692
legal system (national system), 690
national legal system, 699
persuasive authority, 700
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Argument, 695
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domestic law, 714-715
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interpretation, 715
persuasive authority, 715
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715-716

Liability for damage, defective drug in

utero, 625-642
2002 Case, 628-632
abnormal operation, 631
cancer, 628
carcinogenic effects of DES,
630-631
development risks, 629
drug Protectona, 628
high probability of causal link, 629
judgment, 630
legal scholarship, 632
medical and pharmaceutical field,
631
National Epidemiology Centre of
the Carlos III Health Institute
(Madrid), 629
Protectona, 628—629
Public Administration, 629-630
2004 Case, 633—634
claimant compensation, 633
cost of medical treatment, 634
Court of Appeal, 632
information, Internet, 633
pregnancy, 633
product liability statutory regime,
633-634
DES syndrome in Spain, 625-627
adverse drug effects, 627
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hypothesis, 627

irrelevant consumption, 626-627

lack of efficacy, 625
market share liability, 628
medical literature, 627
Protectona, 625, 626
Spanish Public Administration,
627

Vademecum, 626

proof by presumptions, 638-642
conditions for liability, 638-639
court decisions, 639
Court of Appeal of Madrid, 642
Defendant’s activity, 640

Environmental Liability Act, 641

legal scholars, 639

medicines, 641

procedural rules, 639

product liability, 640

victim of damage, 639

proof of the causal link, 635-638
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cattle fattening, 636

causation, 635
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probabilities, 637

decision-making mechanisms, 636

defendant’s behaviour and
damage, 638
diabolical proof, 638
municipal liability, 637
oil consumption, 636
vaginal adenosis, 635
Lithuanian private law, 959-990
Baltic states, 960
Civil Code of the Republic of
Lithuania (CCRL), 960, 974
Codify Lithuanian Private Law in
1918-1940, 964-966
drafting circumstances and drafters
of the civil code, 968-971
drafting the Civil Code, 978
foreign jurisdictions, 971-974
French Civil Code, 975
German legal doctrine, 975
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individual economic freedom and
business initiative, 967
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Article 1.3(1), 979
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Polish-Lithuanian Commonwealth,
962
property law, 975
Russian Civil Code, 974-975
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capture, 743
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consequences of invalidity, 739-743
limitations, 741-743
section 4 AVBGasV/section 5
GasGVYV, 741
variation clause, 739-741
contract terms law, 732-739
court practice, 733-739
Energy Act, 732
variation clause, 732-733
contract vs. freedom of contract,
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electricity market, 720-721
energy supply is distinet, 720
EU law, 720
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consequences of invalidity,
739-743
contract terms law, 732-739
Gas GVV, 724-732
cost development clauses, 733-735
discretion, 735
substantive criteria, 734-735
transparency, 733-734
court practice, 725-735, 733-739
compliance with EU law, 729-731
cost development clauses,
733-135
development after 2006, 728-729
fixing of the price, 725
GasGVV/AVBGasV, 737-739
Heilbronn, 726
index clauses, 735-736
inequity, 726
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731-732
relaxation of the test, 726-728
Danish law, 722
EU law, 721
Gas GVV, 724-732
court practice, 725-735
price alteration, 724
section 315 BGB, 725
GasGVV/AVBGasV, 737-739
incorporation, 737
Section 5 and Section 4, 737-739
unilateral price alteration, 739
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index clauses, 735-736
pre-market control, 745
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market, 718-719
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Pre-contractual good faith and Common
European Sales Law (CESL)
common law and civil law systems,
84-85
consultation to draft Regulation,
88-94
description, 103-104
Draft Common Frame of Reference
(DCFR), 85-88
Article 3:301, 87
Article 2:301 PECL, 87-88
freedom of negotiation, 88
information, negotiation and
confidentiality duties, 85-86
Principles of European Contract
law (PECL), 85
English position, 82-83
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80-81
general principle of good faith in
contracting, 94-103
criticism of breadth and ambition
of DCFR, 95-96
European Contract Law, 95
good faith and fair dealing,
101-103
inequality of bargaining power,
96-99
information duties, 96
national courts and
pre-contractual liability,
99-101
harmonization of pre-contractual
liability, 88-94
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Consumer Rights Directive, 90
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Stilletto Visual Programmes Ltd,
82-83

marketing and pre-contractual duties,
85-88

national courts and pre-contractual
liability, 99-101

negotiation and formation of contract,
83-84

potential impact, 81

Principles of European Contract Law

(PECL), 419-421

R
Regulatory competition, 13-78
company law and tax law, 16-17
contract law and dispute resolution,
17-35
incentives for lawmakers, 27-35
preferences of customers, 19-26
description, 76-78
empirical evidence, 35-76
parties’ choices of law and forum,
36-60
reality of law reform, 60-76
incentives for lawmakers, 27-35
Alliance for German Law, 31-32
direct and indirect costs, 27
expenses, court services, 27-28
French law, 30-31
market behaviour, 27
merits and demerits, 28-29
Ministry of Justice, 32-33
policymakers, 30
transaction costs, 28
UK government, 34-35
law market, 14-16
individuals and companies, 14-15
law and economics scholarship,
15-16
United States, 16
Oxford Civil Justice Survey, 41-43
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Oxford/Clifford Chance European
Contract Law Survey, 3941
parties’ choices of law and forum,
36-60
advantage of ICA, 41
contract clauses, 43-45
cross-border contracts in software
industry, 45-46
description, 53—-60
English Law Society Survey,
49-50
Fondation pour le droit continental
and HEC, 50-52
International Court of Arbitration
(ICA), 38-39
Kieninger study of practitioners’
manuals, 37-38
Oxford Civil Justice Survey, 41-43
Oxford/Clifford Chance European
Contract Law Survey, 3941
Queen Mary International
Arbitration Study, 4649
Spagnolo Survey, 45
preferences of customers, 19-26
benefits, 22
client and lawyers, 12
contract law and forum, 24-25
familiarity, neutrality and
linguistic accessibility, 26
home law and forum, 12
homogeneity, 19
lack of information, 19-22
rationality, efficiency and legal
certainty, 25-26
traditional law and economics
approach, 11
Queen Mary International Arbitration
Study, 46-49
reality of law reform
business needs, 74-75
civil justice systems, 6974
contract law, 61-63
England, 67-69
French law, 76
political or social considerations,
75



reform and non-reform, law of
standard terms, 63—67
reform of civil justice systems,

69-74

Related services in Commission

proposal for CESL
any service related to goods or digital
content
‘any’, 143
‘related’, 143-144
service, 142—-143
B2B and B2C contracts, 203
Commission’s Explanatory
Memorandum, 134
dépecage in relation to sale, Article
8(3) RP, 137-140
description, 203-204
double effect system, 180-185
justification of, 182-184
operation of, 180-182
suspension of right to cure,
184-185
Draft Common Frame of Reference
(DCFR), 133-134
financial services, 152-153
framework of RP, 135-136
Green Paper, 132-133
information requirements, 161-166
Articles 22 , 27(1) and (2), 161
Article 22(5) SD, 164-165
B2SME and B2B contracts, 162
difficulty, 163
electronic access and sanctions,
164
European private law, 166
Recital 28 and Article 12 RP,
162-163, 165
justification of double effect system,
182-184
members of Expert Group, 134-135
Member States’ laws, 160-161
misleading wording of Article 152
CESL, 169
obligations and remedies of parties,
167-200
general remedies, 178-179

lacking provisions on passing of
risk, 200
obligations of customer, 177-178
remedies of customer, 179-199
remedies of service provider,
199-200
service provider’s obligations,
167-177
operation of double effect system,
180-182
personal scope, 154-160
critical assessment of limited
personal scope, 156-158
provision by seller/supplier,
154-156
provision to customer, 156
third-person service providers,
158-160
provision by seller/supplier, 154-156
general considerations, 154-155
third persons, 155-156
relationship with SD’s
anti-discrimination regime, 166
remedies of customer, 179-199
block reference to sales remedies,
179
notification requirement, 198-199
right to cure, 179-185
specific performance, 197-198
termination, 185-197
right to cure, 179-185
double effect system, 180-185
limitation of time to effect cure,
179-180
scope, 141-160
description, 141, 201
personal scope, 154-160
substantive scope, 141-154
sector-overlapping definition,
141-147
any service related to goods or
digital content, 142-144
criticism, 145-147
ratio legis, 144-145
sector-specific exclusions, 147-153
financial services, 152—-153
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telecommunications support
services, 151-152
training services, 151
transport services, 147-151
service provider’s obligations,
167-169
accessory obligation to prevent
damage, 167-168
description, 202
invoice, 169
performance by third party,
168-169
unexpected or uneconomic cost,
169-177
substantive scope, 141-154
sector-overlapping definition,
141-147
sector-specific exclusions, 147-153
separate prices, 153154
telecommunications support services,
151-152
termination, 185-197
proposal for uniform provision,
196-197
separate contracts, 193-196
single (mixed) contracts, 186-193
standard for termination in B2C
contracts, 185
termination in single (mixed)
contracts, 186-193
Article 9(2)-(4) CESL, 191-192
Article 147(2) CESL, 192-193
criteria of divisibility of
obligations, 187
dividing lines of divisibility of
obligations and price
apportionment, 186
preconditions of Article 9(3) CESL,
190-191
right to terminate only
non-performed part, 187-190
training services, 151
transport services, 147-151
Article 2(m), 147-149
Article 2(m) RP and Article 96
CESL, 149-151
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uneconomic price, 176-177
unexpected price
Article 152(2) CESL, 172-174
comparison with DCFR’s
mechanism, 174-175
criterion of price indication,
170-171
duty of customer, 172
duty of service provider, 171-172

Risk and strict liability, 923-957

Anglo-American Common Law, 925
Germany, 926-937
airplane, 936-938
automobile, 934-936
characterization, 938-939
Gefihrdungshafiung, 926-928
industrial labour accidents,
933-934
Railway liability law, 928-933
third-party insurance, 934
insurance system, 957
personal liability law, 924-925
Railway liability law, 928-933
section 1 Imperial Liability Act
(RHPAIG) of 1871, 931-933
section 25 Prussian Railway Act of
1838, 928-931
Russia, 952-956
characterization, 956
despite political-systemic upheaval,
955-956
quasi-strict liability, 954-955
technical modes of transportation,
956
Tsarist and Soviet Laws, 952-954
sociological risk research, 924
torts system, 957
the United States, 939-952
airplane, 945-946
automobile, 944-945
characterization, 950-952
hazardous activities, 945-950
industrial accidents, 940-942
industrial nation, 940
railway, 942-944
trespass and defamation, 939-940



The Rome II Regulationl (Rome II),
289-300
Advocate General (AG) Mengozzi,
295-296
20 August 2007, 291
Bacon v. Nacional Suiza CIA Seguros
Y Reseguros, 292
conflict-of-law rules in the EU,
298-299
Council, 290
date of application, 289-290, 294-295
European Commission (EC), 290
European Court of Justice (ECJ),
294, 297
the High Court’s judgment, 293
Homawoo, 294-297
AG Mengozzi, 295-296
applicable law, 297
ECJ, 294-295
principles of predictability and
legal certainty, 296297
11 January 2009, 291-292
Member States, 294-295
national private international law
rules/relevant international
treaties, 291-292
non-contractual damages, 293
private international law, 298
Sanical v. Collin, 300
Spanish insurance company, 292
Treaty on the Functioning of the
European Unionl9 (TFEU), 291

Sienkiewicz v. Greif (UK) Lid., 301-311
adoption of specific causation rules,
307-311
Barker v. Corus, 307-308
Biirgerliches Gesetzbuch (BGB),
309
Fairchild-Barker exception, 308
Principles of European Tort Law
(PETL), 310-311
proportional liability, 309-310
burden of proof and legal devices,
303-305

Dutch Civil Code, 304-305
public insurance carrier, 304
Biirgerliches Gesetzbuch (BGB), 309
Compensation Act 2006, 301
Court of Appeal, 301-302
doubling the risk, 305-307
Dutch Civil Code, 304-305
exceptional rules for exceptional
cases, 302-303
aetiology of asbestos-related
diseases, 303
legal systems, 303
proof of causation, 302-303
Fairchild v. Glenhaven Funeral
Services, 301
Principles of European Tort Law
(PETL), 310
Sienkiewicz, Willmore v. Knowsley
Metropolitan Borough Council, 302

Taxonomy of asbestos litigation in

Netherlands, 341-370
absolute limitation period, 364
absolute, long time limit, 363
all-or-nothing approach, 369
asbestos exposure-related harm,

344-346

fibrous silicate minerals, 344
legal grounds of liability,
346-347
liability perspective, 346
mesothelioma, 345
quantity of literature, 344
asbestos liability, 363
burden of proof, 363
central concern of causal

(un)certainty, 347-349
claimant, 368
domestic and environmental exposure

cases, 341
Dutch law, 369
Dutch legal framework, 365
Dutch tort law, 343
employer’s liability, 349-358

Article (7A:)1638x, 350
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establishing liability under Article
7:658 Civil Code, 350-354
Industrial Revolution, 349
proportional liability for
occupational asbestos, 354-358
recapitulation, 358
establishing liability under Article
6:162 Civil Code, 360-362
burden of proof, 361
employer’s liability, 360
Hertel v. Van Der Lugt, 361
reasonableness and fairness,
361
Supreme Court, 362
unlawful act, 360
establishing liability under Article
7:658 Civil Code, 350-354
asbestos, 352
employee, 350, 351
health hazards, 352
Heesbeen v. Van Buuren, 353
illness nature, 350-351
mesothelioma, 352
occupational liability, 354
requirement of functional
connection, 350
Supreme Court, 350-351
Fairchild/Barker exception, 343
fairchild exception, 366
harmful properties of asbestos, 341
legal developments in civil and
liability law, 341-342
liability-creating event, 364
mesothelioma, 342
non-occupational asbestos liability,
359-363
asbestos in school buildings,
359-360
establishing liability under Article
6:162 Civil Code, 360-362
former pupil claim, 362-363
plea for proportional liability,
369-370
proportional liability for occupational
asbestos, 354-358
Article 7:658 Civil Code, 355
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Articles 6:99 and 6:101 Civil Code,
355
causality, 354
Dutch civil law, 354
employer’s liability, 355
epidemiological ‘expert’s report,
358
Karamus v. Nefalit, 357
reasonableness and fairness, 355
Supreme Court, 356
reasonableness and fairness, 365, 367
relative, short time limit, 363

Sienkiewicz v. Greif (UK) Lid, 342

17th Tus Commune Conference,

867-870
B2B and G2B contracts, 869
Common European Sales Law
(CESL), 868
Human Rights and Transnational
Constitutionalism, 867
Intellectual Property and Human
Rights-An Uneasy Alliance, 867
Tus Commune Research School, 867
KU Leuven, 868-869
personal and academic levels, 870
plenary session, 867
private and public laws, 868
small and medium-sized enterprises

(SMEs), 868-869

Transaction law conventions, 1299-1318

autonomous interpretation,
1308-1317
anti-assignment clause, 1313
Cape Town Convention, 1310
conflict-of-law, 1315
description, 1308-1309
gap-filling provisions, 1314
harmonization, 1312
international character, 1311
multiple territorial units, 1316
predictability, 1312, 1313
principles, 1310
private international law, 1315
receivables and factoring
conventions, 1311
UCC, 1313



UNCITRAL, 1317
uniform law conventions, 1309
Contracts for the International Sale of
Goods (CISG), 1300
harmonization, 1300-1301
international efforts, 1302—-1305
Cape Town Convention, 1304
conflict-of-law approach, 1304
factoring convention, 1302
legal predictability, 1303
receivables convention, 1303
UNCITRAL, 1302
interpretation, 1305-1308
CISG, 1307
divergence, 1307
forum shopping, 1305-1306
harmonization, 1305, 1306
modernization, 1305
UCC, 1306
uniform law conventions, 1306,
1307
interpretation provisions, 1301
legal texts, 1300-1301
receivables and factoring convention,
1300, 1301
UNIDROIT Convention, 1300
Uniform Commercial Code (UCC),
1306
uniformity and harmonization,
1302-1308
international efforts, 1302-1305
interpretation, 1305-1308
United Nations Commission on
International Trade Law
(UNCITRAL), 1317
Transfer of ownership by unilateral
juridical act, 573-586
agreement, 576
contract of sale, 575-576
DCFR VIII.-2:101.1, 574
delivery of goods, 577
donation, 574
Draft Common Frame of Reference
(DCFR), 573-574, 575
element of will, 577-586
benefits, 584-585

buyer and seller, 579
Code of Real Estate, 583
contract-centred approach,
585-586
delivery/equivalent to delivery,
581, 582
donation of goods, 583-584
drafting legislation and
arrangements, 579
effect of entitlement, 580
foundations of private law,
585
Law of Lost Property, 582-583
private law sanction, 580
proper significance, 578
real agreement, 577, 580
recycling company, 579-580
sale of goods, 582
selling, laptop, 579
transferee’s acceptance, 581
Trennungsprinzip, 578-579
voluntarily, 577
kind of acceptance, 573
legal effects, 573
mixed tradition-consensual system,
577
obligation, 575
single-handedly, 573
sufficiency, 574

U
Unfair Terms Directive (UTD)/Unfair
Terms in Consumer Contracts
Regulations (UTCCR), 871-891
Abbey National, 876-881
CJEU, 880
copy-out transposition, 878, 881
Director General of Fair Trading
v. First National Bank Plc,
878-879
Dunlop Pneumatic Tyre Co Ltd v.
Selfridge & Co Lid, 877
lex specialis for financial sector,
879-880
Office of Fair Trading (OFT),
876-877
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plain, intelligible language and
interpretation, 877
Common European Sales Law
(CESL), 875-876
Court of Justice of the European
Union (CJEU), 874-875, 880,
885-886, 890
demarcating Regulation 6(2),
884-888
Abbey National, 884-885
AG Trstenjak, 887
Banco Espanol de Crédito v.
Camino, 888
Caja de Ahorros y Monte de
Piedad de Madrid v. Asociacion
de Usuarios de Servicios
Bancarios, 887
CJEU, 885-886, 888
Elisa Maria Mostaza Claro v.
Centro Movil Milenium SL,
886-887
Nemzeti Fogyasztovédelmi
Hatosag v. Invitel Tavkozlési
Zrt, 887
description, 872-873
EU and national consumer law,
873-876
Common European Sales Law
(CESL), 875-876
consumer contract formation and
relevant duties to inform, 873
Court of Justice of the European
Union (CJEU), 874-875
internal market, 874
Law Commissions’ May 2012, 876
maximum harmonization, 875
minimum harmonization, 874
Unfair Contract Terms Act (UCTA)
1977, 874
2012 Issues Paper, 881-890
demarcating Regulation 6(2),
884-888
domestic dissonance on unfairness,
881-882
Law Commissions of England and
Wales and Scotland, 881
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main subject matter terms,
889-890
price terms, 889
reaffirming, 2005 Report, 883-884
transparency and prominence,
888-889, 891
Office of Fair Trading (OFT),
876-877
Unfair Contract Terms Act (UCTA)
1977, 874

\
Wind power under Hungarian Private
Law, 371-386
adjacent real property, 385-386
claim against disturbance of
ownership, 385
general clause of Neighbour Law,
385-386
claim on grounds, analysis, 380-385
Neighbours under Private Law,
relationship, 381
non-contractual liability, 382-384
possession protection,
consequence, 381-382
regime as a possible consequence,
384-385
infringement, right of ownership, 372
instruments of protection, 379-385
claim on grounds, analysis,
380-385
claim protecting against
disturbance of ownership,
379-380
non-contractual liability, 382-384
claiming damages under section
339(1) HCC, 384
particularity of unlawful conduct,
382-383
prohibition of activity, 383
Norwegian Supreme Court, 372
notion, right of ownership, 375-379
movable and immovable property,
375-376
property status of water and
groundwater, 378-379



spatial extent, 377-378
triad of entitlements, 376-377
particularities of ownership in
immovable property, 375-379
notion, 375-379
right of ownership, 375

right of ownership, 373-374
Hungarian Civil Code (HCC),
373-374
natural forces, 374
subject of ownership under HCC
section 94(2), 374
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