
The corporate world has recently seen that rules may change

while the games are still being played. Shareholders' rights have

been strengthened and boards of listed companies have made

efforts to improve investor relations only to see a `new breed of

institutional investors' emerge.1 They challenge the basic

assumption of company law that those providing the company's

capital should have voting power proportional to their economic

ownership. Financial innovation has undermined the traditional

link between voting rights and economic ownership. Phenomena

like `empty voting' and `hidden ownership' are used on a glo-

balized financial market. This may lead to shareholders who are

actually no more than `vote holders'. The decoupling of voting

rights and economic ownership changes the pattern and impact

of shareholders' activism. `Vote holders' may even have a nega-

tive economic interest in the company.2

The question raised is whether the new activist funds must be

curbed and the recently reinforced shareholders' rights be

reduced again.3 Whatever the answer may be, the operations of

activist funds certainly have contributed to the reluctance of

Member States to lift takeover barriers in the course of imple-

menting the Takeover Directive. A Commission working docu-

ment states that the number of Member States implementing the

Directive in a `seemingly protectionist way is unexpectedly

large.'4 This trend is exemplified by the French implementation

measures as can be read in this issue of ECL.

Furthermore, it will be interesting to observe the role of the

judiciary in relation to takeover battles in an era of renewed

shareholder activism. A striking example of court intervention is

the case of ABN AMRO which is debated in this issue of ECL.

The Amsterdam Enterprise Chamber based its ruling firmly on

the statutory requirement that corporate bodies and their

members comply with standards of reasonableness and fairness.

According to Lambert in this issue of ECL, such a standard is

similar to the requirement that directors of US corporations be

careful, informed and loyal in decision making or bear the

burden of proving the entire fairness of the transaction. To what

extent this conclusion holds against the background of different

models of company law (shareholders versus stakeholders)

remains to be seen.

Finally, recent developments have induced regulators to

introduce stricter transparency rules and information require-

ments for investors. Much of company law and securities reg-

ulation is designed to diminish the information gap between

boards and investors. Now the asymmetry seems to be reversed.

Boards and other corporate bodies need the help of regulators to

know more about the new breed of investors.
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