
E D I T O R I A L

Sustainability and Company Law: 
An Improbable Union?
B E N J A M I N  J .  R I C H A R D S O N ,  C A N A D A  R E S E A R C H  C H A I R  I N  E N V I R O N M E N T A L  L A W  A N D  S U S T A I N A B I L I T Y ,  U N I V E R S I T Y  O F  B R I T I S H 
C O L U M B I A ,  C A N A D A  A N D  M E M B E R  O F  T H E  S U S T A I N A B L E  C O M P A N I E S  P R O J E C T  T E A M

Although the notion of ‘sustainability’ has gained currency with 

many academics, managers, civil society actors, and policy makers 

as a crucial goal for any environmentally responsible and future-

oriented community, it remains a discourse largely foreign to the 

world of company law and affiliated financial and securities regu-

lation. Many business leaders and corporate regulators continue 

to believe that dealing with climate change, biodiversity conserva-

tion, or other ecological issues is a matter best quarantined within 

environmental law. Likewise, human rights and labour stand-

ards are expected to be largely segregated from business affairs. 

Company law, on the other hand, is a milieu they believe should 

be reserved for furthering business organizations and economic 

prosperity.

It is thus a curious partition, given that so much business 

literature and corporate rhetoric espouses the business case for 

environmental and social responsibilities. Renowned commenta-

tors such as Elkington,1 Schmidheiny,2 Hawken, and others3 have 

long been advising business heads to make corporate responsibil-

ity and sustainability a top management and board issue and to 

integrate it into firms’ corporate strategy and business models. 

Porter and van der Linde,4 among many others, have shown 

how being prosperous and virtuous can often go hand in hand, 

as companies attentive to their environmental performance can 

obtain business advantages through lower resource needs, less 

waste and opportunities for technological innovation, capture of 

new markets, and a better social license. Likewise, numerous Cor-

porate Social Responsibility (CSR) codes of conduct, such as the 

Global Compact, Responsible Care, and the Equator Principles, 

are premised on the mutually advantageous relationship between 

corporate citizenship and business success.

Yet, as the articles in this edition of European Company Law 

reveal, from a wide variety of jurisdictions in Europe and other 

parts of the world, such insights have hardly penetrated business 

and corporate law. While a few legal initiatives have begun to bring 

sustainability issues into the internal decision-making in com-

panies, such as modifying the fi duciary duties of boards to allow 

(but rarely to insist on) consideration of the environment,5 and 

requiring companies to report publicly on their social or environ-

mental performance (generally to the extent such performance is 

perceived to be ‘fi nancially material’),6 company law leaves busi-

ness managers with considerable discretion to act unsustainably. 

Existing CSR standards are largely confi ned to voluntary codes, 

whose fervent embrace by business leaders is matched by their 

equally fervent opposition to inclusion of such standards in any 

hard regulation. The demise of the UN’s proposed Norms on the 

Responsibilities of Transnational Corporations and Other Business 

Enterprises with Regard to Human Rights7 illustrates the typical fate 

of attempts to introduce credible CSR regulation of companies.

Sustainability, as a framework for environmental steward-

ship and social justice, should be incorporated into company 

law because current approaches to improving corporate envi-

ronmental performance do not work well enough considering 

the urgency to address ecological degradation, the depletion 

of natural resources, and global warming. Environmental law, 

despite extensive innovations to break away from the rigid and 

inefficient command-and-control regulation, suffers from poor 

implementation in part because it is perceived, and thus resisted, 

by many companies as extraneous to business success. Likewise, 

with the plethora of voluntary CSR codes, despite the business 

sector’s involvement in their design, they largely tinker with 
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 current  practices while aiming to avoid drastic changes in corpo-

rate practices. The sustainability concept itself is perhaps partly 

to blame for the lack of progress. Part of sustainability’s appeal is 

its potential ambiguity and open-endedness, enabling numerous 

actors with divergent objectives to embrace it without being held 

measurably accountable.8

If sustainability is to become a meaningful framework for 

corporate social and environmental responsibilities, its principles 

and methods must be elaborated and refined. For example, how 

should dealing with climate change become translated into a 

credible environmental performance standard for business? In 

turn, company law must be opened to the sustainability agenda 

through rigorous changes, spanning board’s fiduciary duties, 

shareholder rights, corporate reporting, co-determination, and 

much more. Thereby, the very purpose of the post-modern 

corporation will unify the public and private interests into a firm 

managed sustainably for long-term prosperity and ecological 

health.9 This may seem improbable from our vantage point today, 

but the history of law reform in many countries shows that what 

was once unimaginable can eventually become taken for granted.

Given the importance and urgency of these issues, we must 

thank and congratulate the leadership and fine work of Profes-

sors Beate Sjåfjell and Tineke Lambooy, who have compiled 

this special edition of European Company Law. As part of their 

work towards the ‘Sustainable Companies’ project funded by the 

Research Council of Norway, they have masterfully assembled 

and edited a very wide range of contributions from scholars in 

Europe and other parts of the world, who address both common 

and jurisdictionally specific challenges in uniting sustainability 

and company law. In addition, through their individual chapters, 

Professors Sjåfjell and Lambooy also share with readers their own 

insights about some of these challenges.
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This Issue of European Company Law is a Special Issue on 

Corporate Social Responsibility. The Editorial Board highly 

appreciates the work done by Tineke Lambooy, Beate Sjåfjell 

and Penny Simmers who as special editors prepared and co-

ordinated this Issue.

The contributors to this Special Issue participate in the 

research project Sustainable Companies, Faculty of Law, 

Oslo University, headed by Beate Sjåfjell. The Sustainable 

Companies project has financed proofreading of this Special 

Issue. More information about the project at <www.jus.uio.

no/ifp/english/research/projects/sustainable-companies/>.

In view of the size of this Special Issue on Corporate 

Social Responsibility the Editorial Board has decided to 

combine Issues 2 and 3 of European Company Law 2011 into 

one Issue.




