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1. DIGITALIZATION AND EUROPEAN INTEGRATION

Digitalization and European integration are closely intertwined.
Their mutual interaction has been firmly stressed by the European
Commission in its recent ‘Proposal for a directive amending
Directive (EU) 2017/1132 regarding the use of digital tools and
processes in company law’ which has been published as part of the
so-called ‘Company Law Package’ on 25 April 2018." With its aim to
align existing European company law” to the challenges of digitali-
zation the proposal is not only based on a general motivation to

modernize company law in order to adapt it to current

*

technological developments. In its second recital, the Draft Directive
rather emphasizes that ‘the use of digital tools and processes to
more easily, rapidly and cost-effectively initiate economic activity by
setting up a company or by opening a branch of that company in
another Member State is one of the prerequisites for the effective
functioning of a competitive Single Market and for ensuring the
competitiveness of companies’.

In this manner, the ability of companies to use of digital tech-
nologies is set in relation to the very core of European integration,
namely to the Single Market and its well-functioning (along with
more general arguments of economic competitiveness).
Digitalization is thus considered as a key driver of European inte-
gration; conversely, the Single Market provides an argument to
legitimize the adaption of European company law to the digital age.
At a more general level, the same line of argument forms the
backbone of the European Commission’s Digital Single Market
strategy.” Yet it has never before been so rigorously applied to
companies and to company law. Against this backdrop, the future of

European company law promises to be digital.

2. THE SCOPE OF DIGITALIZATION

If we want to grasp the impact of that future development, the key
question relates to the very notion of digitalization: What do we

understand by ‘digital’?* In general, one might think of self-driving
cars and their technology, i.e. algorithms, artificial intelligence and
machine learning. One might also think of bitcoins and the related

technologies of blockchain and distributed ledgers which in turn
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reach much beyond cryptocurrencies. Online platforms such as
AirBnB and UBER might also come to the mind, largely replacing
traditional intermediaries and firms. Moreover, one might think of
cloud services, big data or the internet of things. Some might even
still rank emails, fax messages and instant messengers among the
achievements of digitalization. Yet only very few will still confine
digitalization to electronic communication since the current tech-

nological development simply reaches so much further.

3. THE PROPOSAL'S NARROW (IF NOT SOMEWHAT OUTDATED)
CONCEPT OF DIGITALIZATION

Anachronistically, however, the current proposal is based precisely on
such narrow (if not somewhat outdated) understanding of digitalization.
Even though the proposal ‘principally aims at introducing new provi-
sions [...] to achieve the use of digital tools and processes throughout a
company’s lifecycle’,” it does not explicitly define that term ‘digital tools
and processes’. But both due to its regulatory content and its legislative
history, the proposal’s approach to digitalization is very obvious.

Most specifically, the report of the Informal Company Law Expert
Group (ICLEG) which served as the main basis for the current proposal
starts out with a respective definition in its introductory part: ‘By “digi-
talization” we mean the representation of communication in writing or
sound by electronic means and the concept thus concerns electronic
communication including the transmission of information and the sto-
rage of such communication electronically and electronic access and
retrieval from such storage’.6 In contrast, all other, more modern digital
technologies receive no consideration in the ICLEG report. An In-
Depth-Analysis which has been delivered by Vanessa Knapp for the JURI
Committee on the question ‘What are the issues relating to digitalization

in company law’ takes a very similar, equally narrow approach.”

4. THE WAY FORWARD

In comparison, other proposals of the Commission contain

much broader, more modern definitions (or at least

5 Proposal, at 8.

enumerations) of digital tools. The recent FinTech Action Plan,
for instance, enumerates ‘digital identification, mobile applica-
tions, cloud computing, big data analytics, artificial intelligence,
blockchain and distributed ledger technologies’.® It thereby
covers most of the technologies that are usually associated with
digitalization.

Why is it that the Draft Directive - as well as current company
law discussion in general - takes a so much narrower focus by
restricting digitalization to electronic communication? Such
focus would only be appropriate if all other phenomena of digi-
talization had no impact on (European) company law.
Algorithms, artificial intelligence and machine learning, however,
beg the company law question of whether directors can - or need
to — delegate decisions to robos, and how such delegation inter-
acts with their duties.” Platform technologies reduce the trans-
action costs that are triggered by market transactions; if these
costs fall below the agency costs that arise within companies, the
key economic motive for their formation will eventually lapse.'’
Last but not least, blockchain and distributed ledger technologies
enable smart contracts, the nexus of which has the potential to
replace State company law from the outset.'' In fact, some pro-
viders already offer ‘to act as a digital jurisdiction” and to provide
tools for the creation of ‘global, bureaucracy-free organizations,
companies, and communities [...] without borders or
intermediaries’."?

Against this background, the current company law debate con-
siderably underestimates the impact of digitalization. The present
proposal falls short of responding to these enormous and indeed
fundamental regulatory challenges of digitalization. Instead of
building on an outdated concept of digitalization, European com-
pany law will have to broaden its digital focus considerably.
Otherwise, it risks to lose much of its present significance: As
digitalization transforms our economy, European company law’s

best days might soon be over.
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