
EC Proposed Directive on 
Liability for Services 

The Commission has made a proposal 
for a Council Directive on the liability of 
suppliers of services (COM (90)482 of 20 
December 1990). In the words of the 
Commission Background Report of 24 
March, the Commission "has proposed 
clear, standard principles at European 
level". 

The burden of proof will be in favour 
of the consumer if he can prove: (a) that 
the injury was a result of the provision 
of the service; and (b) the causal . , 

relationship between the damage and the 
fault. The supplier of the service will 
then be liable for damage caused to the 
consumer's person or private property. 
Evidence must show that the fault 
relates ro the legitimate expectation of 
the consumer in relation to the safety of 
the service. 

An important point to note is that the 
victims of defective services will be able 

to invoke national law if it is more 
favourable in a particular case. 

Studies show that, at present, there 
are numerous variations of the level of 
protection for consumers of services 
within the Member States. The 
differences relate primarily to the 
burden of proof. In the UK, for 
instance, the consumer must prove 
breach of contract or negligence by the 
supplier of the service. In Spain, 
Denmark, Greece, Belgium and 
Germany the burden of proof is reversed 
in favour of the consumer. French and 
Belgian law makes a distinction between 
an obligation regarding the means and 
an obligation regarding the end. 

In the UK, the Department of Trade 
and Industry has issued a consultation 
paper on the draft directive, to which 
the Law Society of England and Wales 
has responded criticising the proposal in 
two respects: 

(1) the draft does not distinguish 
sufficiently clearly between the types 
of damage to which it will apply and 

those ro which it will not. The 
Directive does not deal adequately 
with the question of economic or 
consequential loss (Article 4); 
(2) The draft does not extend liability 
to franchisors for services provided in 
their names. The Society thinks that 
if franchisors profit from the use of 
their names, they should be 
responsible for the quality of services 
provided in those names. 
One can only hope that in the pursuit 

of protecting the consumer and making 
the supply of services more competitive, 
the cost of Liability insurance does not 
cripple the providers of services. 

For further proposed protection for 
consumers, see the News item below on 
unfair contract terms. 

Susan Nicholas 

News 

Strengthening the 
Consumer's Position 

Strengthening the consumer's position 
in the internal market was the keynote 
of the Opinion which the Economic and 
Social Committee of the European 
Community adopted by a large majority 
(with 4 dissenting votes and 6 
abstentions) on 24 April 1991. The 
consultative body had been examining 
the Commission proposal for a Directive 
on unfair terms in consumer contracts. 

The completion of the internal market 
means that consumers will in principle 
be able to make their choices from the 
available supply on the whole European 
market. However, the twelve different 
legal systems permit an enormous 
variety of contract clauses, and few of 
these would be comprehensible to the 
consumer as they are also written in at 
least nine different languages. So that 
consumers can also benefit from the 
single market without problems, it is 
necessary to build confidence and 
remove legal uncertainty by providing 
basic protection against disadvantageous 

clauses. Under the proposed Directive, 
clauses which, for example, exclude 
liability for defects or allow post- 
contract price rises should in future be 
null and void in all Member States. 

Minimal Solution 
The Rapporteur, Mr G H E Hilkens 
(Netherlands), stressed that it was not a 
question of approximating national laws 
on contracts. Even on the basis of 
harmonised provisions, consumer 
protection would develop in diverging 
ways because of the great diversity is 
establishing traditions on the 
administration of justice. Since the 
Commission proposal says nothing about 
how it relates to the relevant laws which 
already exist in nine of the Member 
States, the Committee wishes it to be 
clearly stated that rules going beyond 
the Directive can be introduced or 
retained in every case. The Directive 
itself corrects only situations of 
significant imbalance, which it lists in an 
Annex covering types of terms. 

The Committee finds this Annex 
insufficiently systematic, and invites the 
Commission to revise the different 

language versions of the Annex in order 
to enhance its clarity and avoid 
difficulties of interpretation. Standards 
should be clarified in the field of after- 
sales services and guarantee conditions, 
the multiplicity of which seems at 
present to be a serious obstacle to cross- 
border trade. 

Obligation to Inform 
Going beyond the purely negative 
approach of the ban on unfair terms, the 
Committee calls for a positive obligation 
upon the supplier to inform the 
consumer about the standard clauses. 
The differing situations for individually 
negotiated contracts should be taken 
into account. The ESC proposes that 
"incomprehensibility" be an additional 
criterion for the nullity of a clause. Since 
small and medium-sized enterprises are 
often in the position of the weaker 
negotiating partner, they too should be 
covered by the protection against 
disadvantageous terms. 
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