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taxable assets. Refinancing liabilities 
may be deducted. Aircraft leased by a 
foreign lessor to a German lessee are in 
general considered as a taxable asset 
located in Germany. 

If the lessee is the economic owner he 
has to include the aircraft in his taxable 

involve some additional tax aspects. in Germany only if the foreign lessor 
T h e  more important points may be has a permanent establishment in 
surnrnarised as follows: 

Taxat ion of Rental  Payments ,  
Withholding Tax. Rental payments to 
a foreign lessor who is considered as 

Germany and the sale is related thereto. 

Deduction of  Renta l s  a s  Business 
Expense. Rental payments to a foreign 
lessor who is regarded as economic 

assets. The  discounted value of the lease economic owner of the aircraft can be owner are fully deductible for income 
rentals can be deducted as liability. subject to German taxation in two and corporate income tax purposes. 

Value Added Tax (VAT) 
Regardless of whether the lessor or the 
lessee is the economic owner of the 
equipment the lease is subject to VAT 
(Mehrwertsteuer) payable by the lessor 
to the tax office. The lessor charges an 
equivalent amount to the lessee who 
may deduct the VAT as in-put VAT. 
The current tax rate is 14 per cent. 
Leases of certain aircraft may be zero 
rated. 

Particular Aspects of Cross- 
Border Transactions 
The attribution of economic ownership 
and the depreciation allowances follow 
the same rules whether the lease 
agreement is domestic or cross-border. 
However, cross-border transactions 

respects. 
First, if the lease in question is related 

to a permanent establishment 
maintained by the foreign lessor in 
Germany, the leasing income is subject 
to German income or corporate income 
tax and trade tax. The  mere leasing of 
aircraft in Germany does not create a 
permanent establishment. 

Secondly, if the lease is not related to 
a permanent establishment, the gross 
rental payments are subject to 
withholding tax at a rate of 25 per cent. 
Under many double-taxation treaties 

However, for purposes of trade income 
tax 50 per cent of the rental payments 
are not deductible. This puts foreign 
lessors at a clear disadvantage in their 
competition with German lessors. 

Value Added  Tax. On rental 
payments to a foreign lessor the German 
lessee has to withhold VAT. However, 
if the lessee is entitled to deduct the 
VAT charged as in-put VAT, no tax 
must be withheld. 

If assets have ro be imported into 
Germany, VAT in the form of import 

the withholding tax is excluded or at turnover tax becomes due. Such tax is 
least reduced. recoverable in general. 

Greece 

Where rental payments are made to a 
foreign lessor and the German lessee is 
considered as economic owner, the gain 
derived from the assumed sale is taxable 
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Law 707177 on the "control of 
monopolies and oligopolies and the 
protection of free competition" was 
recently amended by law 1934191. Such 
amendment of the original Greek anti- 
trust law was badly needed to . 
incorporate past experience and the 
parallel evolution of EEC competition 
law, in particular concerning 
concentrations of undertakings. 

Article 4 of law 707177 as amended 
refers to the "concentration" of 
undertakings and not to "mergers" of 

undertakings, as was previously the 
case, while giving a very similar 
definition of "concentration" to the 
definition found in Article 3 of Council 
Regulation EEC 4064189 "on the 
control of concentrations between 
undertakings". "Concentration" under 
Article 4 of Law 707177 is deemed to 
arise where: 

(a) two or more undertakings merge 
in any way whatsoever; 
(b) one or more persons already 
controlling at least one undertaking or 
one or more undertakings, acquire, 
directly or indirectly, control of the 
whole or parts of one or more other 
undertakings. 
Moreover, control is deemed to exist 

according to Greek law, when there is a 
possibility of determining the activity of 
an undertaking by acquiring assets or 
rights of participation in this 
undertaking. 

Nevertheless, it remains open to 
speculation whether an operation, 
including the creation of a joint- 
venture, which has as its objective or 
effect the coordination of the 
competitive behaviour of independent 

undertakings, constitutes a 
"concentration" within the meaning of 
Greek anti-trust law. Such an operation 
is specifically excluded from the scope 
of "concentrations" falling within the 
ambit of Council Regulation EEC 40641 
89. 

Notification 

Under Article 4a of Law 707177 as 
amended by Law 1934191, 
concentrations of undertakings must be 
notified to the relevant service of the 
Ministry of Commerce (Directorate of 
Market Research and Competition) 
within the month following their 
conclusion. 

Notification is not required when: 
(a) the aggregate turnover in the 
domestic market, or a substantial part 
of it, of the undertakings concerned is 
less than 10 per cent of the total 
turnover realised in that market; or 
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(b) the aggregate turnover in the 
domestic marker of the undertakings 
concerned is less than Ecu 
10,000,000. 
Failure to notify is subject to a fine 

which may reach 3 per cent of the total 
turnover of the undertakings concerned. 

Preventive control 

Under Article 4b of the anti-trust law, 
concentrations of similar undertakings 
operating in sectors where the increase 
in concentration may distort 
competition, in particular by creating or 
strengthening a dominant position, may 
be subject to prior control in accordance 
with appropriate joint decisions of the 
Ministers of National Economy and 
Commerce. 

Any plan of concentration in a sector 
subject to such preventive, prior control 
must be notified in advance to the 
relevant anti-trust authorities when 
either: 

(a) the aggregate turnover, in the 
domestic market or in a substantial 
part of it, of the undertakings 
participating in the concentration is at 
least 35 per cent of the total turnover 
realised in that market; or 
(b) their aggregate turnover in the 
domestic market is at least the 
equivalent in drachmas of Ecu 
75,000,000. 
In accordance with article 4c of the 

anti-trust law, the Minister of 
Commerce, following an advisory 
opinion from the Competition 
Committee, may prohibit 
concentrations in sectors which are 
subject to prior control if they are likely 
to prevent, restrict or distort 
competition in the domestic market or 
in a significant part of it, in particular by 
creating or staengthening a dominant 
position. 

T o  assess such a concentration's 
effect on competition, various factors 
including the following may be 
considered: 

(i) the conceneration9s market share; 
(ii) the concentration's financial and 
credit power; 
(iii) the concentration's access to 
sources of supply and to the relevant 
markets; 
(iv) the concentration's international 
competitive position; 
(v) the existence of barriers to entry 
in law or in fact; 
(vi) the development of supply and 

demand relating to the relevant 
products or services. 
If, however, a concentration serves 

important public interests or if there are 
compensating general economic 
benefits, such concentration may be 
declared permissible by appropriate 
decision of the Minister of Commerce 
following an advisory opinion from the 
Competition Committee. Such decision 
may impose conditions or obligations 
ensuring free competition. 

The Minister's decision prohibiting a 
concentration which is subject to prior 
notification, must be issued at the latest 
within the first two months following its 
notification, unless an extension is 
granted under certain circumstances 
(incorrect, misleading or incomplete 
notification). If no decision is taken 
within the above period, the 
concentration is deemed permissible. 
The ministerial decision granting an 
exemption may be revoked if it was 
taken on the basis of incomplete, 
incorrect or misleading information, or 
if the obligations and terms imposed by 
the decision have been infringed. 

Prohibited 
Concentrations 

A concentration may not be put into 
effect until a ministerial decision is 
taken to this effect or until the period of 
two months mentioned above lapses. 
Otherwise, a fine is imposed by 
ministerial decision and such fine may 
reach 15 per cent of the gross turnover 
of the undertakings concerned. The 
Minister of Commerce following an 
appropriate opinion from the 
Competition Committee, may also order 
the divestiture of the concentration and 
the separation of the assets of the 
undertakings concerned. Alternatively, 
he may order any appropriate measure 
for the restoration of free and effective 
competition. Failure to comply with 
such ministerial decisions may attract a 
fine reaching 15 per cent of the 
aggregate turnover of the undertakings 
concerned. (Article 4d). 

Calculation of Turnover 

The calculation of the aggregate market 
share and the aggregate turnover of the 
undertakings participating in a 

concentration provided for by Article 4e 
of the recently amended anti-trust law is 
almost identical to Article 5 of EEC 
Council Regulation 4064189 "on the 
control of concentrations between 
undertakings". 

Judicial Remedies 

Under article 14 of law 707177, the 
decisions of the Minister of Commerce 
are subject to appeal before the Athens 
Administrative Court of Appeal within 
the first twenty days following service 
on the parties concerned. Such appeal 
does not suspend the execution of the 
ministerial decision in question, unless 
special suspension is granted by the 
above Court's President where 
sufficient grounds exist. 

Judgments of the Court of Appeal 
may be further appealed before the 
Council of State. 

Imprisonment and 
Pecuniary Penalties 

Under Article 29 infringement of the 
provisions of Articles 4, 4a, 4b, 4c and 
4d mentioned above by persons acting 
on their behalf, or as representatives of 
legal entities, attracts a minimum 
pecuniary penalty of drs. 1,000,000 (or 
double in the case of repetition). 

A minimum of three months 
imprisonment and the above mentioned 
pecuniary penalties may be imposed in 
the following cases: 

(a) obstruction of investigations; 
(b) refusal to supply information to 
the competition authorities; 
(c) intentional supply of false 
information or concealment of truth; 
(d) refusal to give a sworn or 
unsworn statement requested by the 
competition authorities, making false 
testimonies, refusal to disclose or 
concealment of truth. 


