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Introduction 

T h e  Chernobyl accident has produced fallout in a 
number o f  senses beyond the nuclear, not least in 
connection with the rights o f  Customs administrations 
to refuse so take account o f  commercial reality and to 
play matters strictly by the rule book. A dispute in 
Greece over agricultural exports to Korea, which has 
found its way to the European Court, has in particular 
highlighted a new way in which business dealings can 
come to grief amidst the tangles o f  EC legislation. 

The Facts 

T h e  case is Elliniko Dimosio v Ellinaka Da'mirriaka A E . ~  
T h e  facets are intriguing, though common enough in 
trading situations. T h e  background to the case was 
furnished by  the availability o f  export refunds payable 
to exporters from the Community o f  agricultural 
produce. Export refunds are designed to enable the 
Community goods to be placed on the world market at 
the lower prices prevailing there; the refunds thus 
payable are in effect the counterpart o f  the agricultural 
levies charged on import to the Community in order 
to bring the price o f  third country produce u p  to EC 
levels. Durum wheat is an agrisultural product subject 
to this regime. Exporting 55,000 eonnes to South 
Korea in April and May 1988 the plaintiff company 
lodged the usual securities for export after obtaining 
an export licence, and later claimed the export refunds 
due to it and necessary to make the transaction a 
sommercially viable one. 

T h e  total consignment o f  55,000 tonnes was made 
up o f  25,000 eonnes produced in Greece and 30,000 
tonnes produced in Framce. T h e  French wheat was 
virtually free o f  radioactive contamination but 
unfortunately that produced in Greece had the high 
radioactive contamination level o f  I078 Bq/kg. T h e  
exporters knew that that level was too high and dealt 
with the problem by mixing the Greek and the French 
wheat on board ship; the result was one indivisible 
consignment o f  55,000 tonnes o f  wheat with a 
radioactive level o f  470 Bq/kg. T h e  significance o f  that 
lower level o f  radiation will become apparent. 

A basic prohibition applicable where agrisultural 
produce is seeking am export refund is stated in 
Regula~ion 3665187 as follows: 

" N o  refunds shall be granted on products which are 
not o f  sound and fair marketable quality, or on 
products intended for human consumption whose 

characteristics or condition excllude or substantially 
impair their use for that purpose." 

In other words, no refund can be obtained on 
substandard goods. 

The Law 

T h e  difficulty was that at the relevant time there was 
no Community legislation prescribing acceptable levels 
o f  radioactivity in goods for export, and this is where 
the first interesting point o f  Community law emerges. 
Precisely because o f  eke absence o f  a legislative 
standard in this area, the Commission had at the 
material time sent a telex to the Member States 
reminding them o f  the test in Regulation 3665187 and 
instructing them to apply for the purposes o f  export 
refunds the test which had keen adopted by 
Community legislation (Regulation %707/86) on 
imports o f  agriculmral products. That  Regulation had 
been made following the Chernobyl disaster in order 
to protect the Community from imports o f  radioactive 
food products, and it had fixed the maximum 
acceptable level ar 600 Bq/kg for products such as 
wheat. ( T h e  instruction in the Commission's telex to 
apply b y  analogy a similar test to export refund 
applications was in due course reflected in legislation, 
but it took effect after the facts o f  the case under 
discussion had occurred.) 

So the first question to be answered was: What  
force, i f  any, did the Commission's telex have? T h e  
answer eo h a t  question given by  the European Court 
was "none at all". T h e  Court, citing its own decision 
in Sucriwzex 1!3 Wes~zucker v  omm mission^ held that it 
was for the Member States to apply the legislation on 
export refunds and all the Commission could do was 
to offer advice. In the event, the Greek Customs 
themselves decided to apply the import levels o f  safe 
radioactivi~gr b y  way o f  analogy when considering 
export refunds. 

But the exporter's troubles were still not over, 
because Customs took the view that what mattered 
was nor the cargo as it finally sailed - the mixture o f  
French and Greek wheat with 470 Bq/kg radioactivity 
- but the original separate consignments, o f  which the 
French produce was satisfacetory and the Greek 
produce well over the import safe limit o f  600 Bqlkg. 
Refunds were thus only paid on the 30,000 tonnes o f  
French origin, reflecting the export entries submitted 
when the wheat was first loaded on board ship. 

Ht is important here to emphasise Uhat the 
subsequent mixture o f  the French and Greek wheat 
was in no way improper or illicit and that, had the 
mixture been effected before loading, no difficulty 
would have arisen. T h e  Commission, in fact, 
encouraged rhe Greek authorities to accept a corrected 

"Trade  and tax~riora specialise al Tisrnuss Seiner Bechert.  

'Case C-371192 (nor yet reported). 
'AS last amended by Regulation 2805193 
3 ~ a s e  133179 [1980] ECR 1299. 
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export declaration which (under Directive 81/B77) they 
were entitled to Customs refused; the plaintiffs 
appealed to the administrative court and won; 
Customs then appealed to the administrative court o f  
appeal, which referred the case to ~ u x e m b o u r g , ~  
where it was decided by the full court. 

The Main Questions 

T w o  further questions remained to be resolved: first, 
could national administrations apply the import limits 
for radioactivity to export refund applications when no 
legislation entitled them in terms to do so? and, 
secondly, were the Greek Customs justified in refusing 
to allow a correction o f  the export declaration to show 
the mixed consignment instead o f  each separate 
component? 

O n  the application o f  the import limits on 
radioactivity, the European Court held that the Greek 
authorities were justified in adopting the analogy. I f  
goods with a radiation level above a certain limit were 
not fit to be imported to the Community, it followed 
that it was reasonable to judge them not to be o f  "fair 
markerable quality" as required by Regulation 3665187 
quoted above. More specifically, the Court was 
influenced by the face that the principle o f  equal 
treatment o f  imports and exports had been recognised 
in an earlier Commission Recommendation on the 
treatment o f  Chernobyl-affected products and, o f  
course, in the telex to Member States which it had 
held not to have legal force. T h e  absence o f  any legal 
force attaching to the telex and the Recommendation 
did not therefore mean that they could safely be 
disregarded. 

T h e  exporter was finally, and rather surprisingly, 
unsuccessful in regard to the correction o f  the export 
declaration. On  the face o f  it, Customs' refusal to 
accepe a corrected declaration, even against the advice 
o f  the Commission, was unreasonable. T h e  
consignments o f  wheat had been mixed and did have 
an acceptable level o f  radiation and, as has been noted, 
there was no objection to the mixing as such. T h e  
European Court, however, considered that since the 
date o f  export for the purposes o f  refunds was defined 
(by  Regulation 3665/87) as the date on which Customs 
accepted the export declaration, and that date 
determined the rate o f  refund, the facts had to be 
viewed as they were on that date. And on that date 
there were two consignments, o f  which only one was 
o f  merchantable quality. 

Nor were Customs obliged to allow a correction to 
the declaration. Article '7 o f  Directive 81/177 only 
permitted that to be done after goods had left Customs 
control i f  the administration could check the changes 
"without the goods being p r e ~ e n t " . ~  In ehis instance, 
the goods had physically left Customs control before 
the correction was proposed, so that Customs could no 
longer actually check them. But surely they could have 
verified the results o f  the mixing process b y  other 
means? T h e  Commission certainly thought so, arguing 
that the use o f  a mathematical calculation would 
enable the Greeks to establish what ehe composition o f  

the mixed shipment must- fiave been. Indeed, the 
exporter had had samples taken from eke ship and 
tested independently in order to prove its point. T h e  
Court's response was inflexible: unless Customs could 
check that the mixing had actually taken place, no one 
could be sure that it had been done adequately and 
that the consignment right through was o f  the 
required quality; officials had file exclusive right to 
check the facts, and any other interpretation o f  the law 
would not be proof against abuse. 

General Conclusions 

T h e  decision is not sue o f  line with others in similar 
situations, and there are three coanclusions o f  more or 
less general application that can be drawn from ehis 
saga. T h e  first is that the European Court is conscious 
o f  the subsidiarity debate and that although the role o f  
the G o m i s s i o n  as keeper o f  the Community's 
conscience is well established, and will influence the 
Court indirectly, the practical discretion o f  national 
adminiscraeions in implementing Community law will 
continue to be recognised. Secondly, the burden o f  
proof is on an exporter seeking an export refund to 
show that everyrhing has been done as required by 
law. N o  doubt this, to some extent, an \mconscious 
reflex inspired by the high levels o f  concern about 
abuse o f  C o m u n i t y  funds in connection with the 
Common Agriculmral Policy; but it does mean that 
businesses whose margins depend on C o m u n i t y  
subsidies need to be quite scrupulous in dotting the 
"i"s and crossing the "tt"s. 

T h e  third conclusion, which is unhappily supported 
by rke overall drift o f  the Court's judgments in 
customs cases, is that ehe Court lacks sympathy for the 
commercial realities o f  trading life. That was 
particularly striking in the judgment given last year in 
A n  Bord Bainne Coo erative v .  Intervention Board for 
Agricuiiurai Produce! Trading with Eastern Europe 
provided the Irish Dairy Boards trading company with 
burnt fingers when the Russian government 
unexpectedly and without notice changed its rules on 
the quality standards for butter oil. A n  Bord Bainne 
ha.d successfu19y tendered to the UK Intervention 
Board for 11,000 tonnes o f  salted butter and 
undertook that ir would be processed into butter oil 
and exported to Russia; to &at end, a substantial 

4 ~ h e  relevant provisions are now in Articles 65 and 66 of the 
Community Customs Code (Regulation 2913193) and Article 204 
of the Subsidiary Code (Regulation 2454193). 
5 ~ t  is worth noting that in spite of needing a year longer than 
any other State to introduce an appeal procedure in customs 
matters (ie until 1.1.1995), the UK will still have no appeal 
procedure for dealing with expore refunds beyond judicial 
review. 
 he present wording of Article 66(2) of the Community 
Customs Code is more restrictive still, and no latitude appears 
to have been restored in the Subsidiary Code. 
'Case 121 91, nor yet reported. 
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performance security was lodged and commercial 
contracts made for the supply of the finished produce 
to Russia. At that point, the salted butter met the 
Russian health standards for conversion into butter 
oil, which had been in force since 1955. 

Subsequently, but before the butter oil could be 
imported to Russia, the Russian government changed 
the technical requirements applicable to the salted 
butter, and the import of the converted butter oil 
became prohibited. The EC legislation concerned - 
Regulation 765184 - did allow the repayment of the 
security lodged with the Intervention Board where an 
undertaking given to it could not be complied with by 
reason of force majeure. In a hard judgment, thg 
European Court held that there was no force majeure 
here: An Bord Bainne could not, indeed, have forseen 
the change which took place, but it could have 
protected itself against such an eventuality by an 
appropriate clause in its commercial sale contracts or 
by insuring against the risk, or both. In spite of the 
fact that the Russian requirements had remained since 
11955, the Court considered that such changes were a 
"'usual commercial risk" and ehe security should be 

forfeited on account of the failzre to complete the 
export of the butter oil to Russia. 

Conclusion 

Given the importance of exports to ehe European 
economy, it is permissible to think that the Court has 
allowed its concern to support the tight administration 
of Community funds to take precedence over the 
doctrine of proportionality - which it has been so 
ready to establish in other areas. As is well known, 
that doctrine requires that steps taken by an 
administration should intrude no further than is 
reasonably necessary for the accomplishment of the 
objectives of the legislation which it is administering. 
Hrnportanr though it is, the anti-fraud objective must 
be weighed against the need nor to put excessive 
obstacles in the way of world trade; and none the less 
so because it is a question of reducing, otherwise than 
by destruceion, the still embarrassing surpluses of 
Community produce in the agricultural field. 

Denmark 

Danish Business haw: Legislation 
and Decisions 

LLM, ADVOKAT* 

Introduction 

The report covers developments in Banish law during 
the period 1 May '1993 through 30 April 1994 
resulting from acts passed by the Danish Parliament 
(Folketinge~) and decisions reported in the Danish 
Weekly Law Report (Ugeskrift for Retsvaesen "UBjbi") 
by the Supreme Court, the High Courts and the 
Copenhagen Maritime and Commercial Court. 

Companies and Corporations 

Act no 122 of 19 February 1994 amending the 
Act ow Certain Companies9 Preparation of 
Annual Accounts etc 

The amendment provides a duty for the Banish 
Commerce and Companies Agency (E~hvervs-og 
Selskabsstyrelsen) to perform spot checks on the annual 
accounts filed with the Agency. This duty includes not 
only examinations of any violation of the legislation on 
companies and accounting procedures, but also 

examinations of m y  obvious violations of the annual 
accounts legislation. The Agency's ability to obtain 
information from the auditors of the companies has 
been extended. The Commerce and Companies 
Agency may, if necessary, impose compulsory fines, if 
the company does not correct the violations uncovered. 

The Commerce and Companies Agency is entitled 
to impose fines mounting to between DKK 500 and 
DKK 8,000 on each individual member of the 
responsible body - primarily the individual board 
members - if the annual accounts are not filed in time. 
Such fines automatically fall due if the annual accounts 
etc are received after the expiry of the deadline. The 
fines will be imposed on all members of the 
responsible body of the company in question and the 
individual members shall be personally liable for 
payment of the fees. 

The Act came into force on B March 1994. The 
provisions on imposing fines for not filing the annual 
accounts in time shall apply to mnual accounts etc 
covering financial years ending on 1 January 1994 or 
later. 

Act no 123 of 18 February 1994 on Busiwess 
UndertaEwgs 
The Act replaces the former Act on Business 
Undertakings of 1889 m d  all subsequent amendments. 
It includes all business undertakings which are not 
governed by h e  Acts on Private and Public Limited 
Companies and the Act on Commercial Foundations. 
Branches of foreign undertakings are also covered by 
the Act. The Act does not apply to undertakings 

*Partner of Advokanfimaet yonas Bruua, Denmark. 
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