EDITORIAL

Foreword: 1964 and 2020 — Where Does the Japanese
Personal Information Protection Stand?

[1964] & [2020] —fH NG MIRE 4TS

Due to the new coronavirus pandemic, the world is in a
chaotic situation. The same is true for Japan, which would
have hosted the 2020 Olympics, fifty-six years after the
1964 Tokyo Olympics, if there was no such disaster.
Unfortunately, the year 2020 will probably go down in
history as the year of coronavirus rather than the year of the
Olympics. Each country struggles against invisible enemies
according to its own style or cultural tradition, but the
results are uncertain. Sweden is on its way. On the other
hand, other European countries have locked their cities
down, and China has used information technology solutions
to track the movement of people, Japan prefers to avoid
compulsory methods, and thus has not implemented any
compulsory legal system. It is not yet clear which system is
better.

Speaking of cultural traditions, since law is also a
culture, the same observations above also apply to the
legal system for protecting personal information. The
coronavirus disaster reminded me of the comparison
between the EU’s hard law enforcement and Japanese
soft law enforcement. While under the EU-style law
enforcement a powerful independent authority may
impose significant fines set out by the General Data
Protection Regulation (GDPR), the Japanese-style law
enforcement is conducted softly on a guidance-basis con-
sidering its cultural background and administration. The
cost of problem solving shall be low in the Japanese way,
but in terms of transparency of dispute resolution, hard
execution has the advantage. It seems hard to say which
system is better.

However, although there is a traditional part in law
enforcement, the legal system for privacy and personal infor-
mation protection as a whole in Japan is also undergoing
changes due to the passage of time and globalization. The
time that passed between the two Tokyo Olympic Games
from 1964 to 2020 digitized the Japanese society by the
progress of science and technology beyond our imagination.
And ubiquitous information distribution on the Internet is
now trying to engulf the traditions of countries, including
Japan, like a flood.

In Japan, 1964 was the year of the Tokyo Olympics and,
so to speak, the first year of social recognition of privacy.
Immediately before the opening ceremony of the Olympics,
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a case was decided regarding the novel Uzage no Aro (After
the Banquet) written by Yukio Mishima, who was consid-
ered a candidate for the Nobel Prize in Literature. This was
the first lawsuit in Japan to fight privacy infringement.
However, in Japan at that time, the idea of privacy protec-
tion did not permeate the society. As a member of the
OECD, Japan enacted its first Personal Information
Protection Act in the public sector in 1988. After that,
in response to ‘Juki Net’ (a national registry of Japanese
citizens, called the Basic Resident Registry Network,
which contained citizens’ personal information such as
addresses), the first Personal Information Protection Act
regulating the private sector was established in Japan in
2003, which came into effect in 2005. Ten years after the
enactment of this law, in 2015, we entered the ‘big data’
era as a result of the digitalization of the society, and this
law was updated in light of the use of personal information.
While the law has been fully enforced since 2017, some
people have analysed it as a paradigm shift from the
protection of personal information to the use of personal
information. In addition, in the EU countries, independent
third-party regulators are positioned as the cornerstone of
the
Information Protection Commission was established as
such in 2016. This year, in June 2020, a further revision

personal data protection. In Japan, Personal

was made to balance the protection and use of personal
information. At the same time, in 2020, discussions are
underway to revise the Japanese system, derived from the
former German-style dualism of public and private law,
where multiple pieces of legislation exist to protect perso-
nal information in the public and private sectors. In other
words, it is claimed that the Act will unify the position
such that the Personal Information Protection Commission,
which has been mainly in charge of the private sector until
now, will gain control over both public and private sectors.

Although Japan’s personal information protection legisla-
tion is changing in this way, today is an era when personal
information has economic value and is called the new oil.
What can we do to strike a balance between the protection of
information and its use in these times, whilst not suffering the
consequences of ‘the end of privacy’? There is no balance if
there is no ‘reference point’. How to determine this balancing
criteria is a difficult question, but in the end, it seems that we
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have to go back to the starting point of what and for whom
personal information protection is for. Personal information
protection is to protect privacy. We must protect our privacy
because we cannot live without it. And in the absence of
privacy, one cannot preserve human dignity and protect
democracy. The above should be the major guiding premise.
Finally, comparative legal knowledge is useful when
determining the criteria for balancing the protection and
the use of personal information. Although, it does not
apply to Japan alone, as in the case of assessing each
country’s response to the coronavirus disaster, we should
avoid assumptions and put away the differences in legal
traditions, and instead, examine and understand accu-
rately the actual state of the legal system in each country.
Prof. Dr Shizuo Fujiwara
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