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costs, 211

criminal sanctions, 212

common law countries, 175, 176
controversies
access to justice, 196—197 damages, 211
ASEAN-Australia-New Zealand Free
competence-competence of the court, Trade Agreement (AANZFTA),
193-196 392
effectiveness, 200—202 ASEAN-China Free Trade Area Agreement
mutual trust, 198—-200 (ACFTA), 392
party’s interests, 192 ASEAN Comprehensive Investment
courts, 174 Agreement (ACIA)
enforceability, 210 dispute resolution, 408—409

arbitral proceedings, 193

international commercial arbitration, 175 expropriation, 408

legal bases for granting fair and equitable treatment, 408
arbitral tribunal’s power, 182 senior management and board of

arbitration agreement, 181, 182 directors, 407—408

arbitrators’ authority, 181
inherent power, 183
jurisdiction, 183

law governing, 180

obligation, 181

prohibit arbitrators, 183

nature of arbitral anti-suit injunctions
authority and jurisdiction, 180
final award, 179

interim award, 177

interim measures, 176

parallel proceedings, 178
permanent and final remedy, 176
provisional measures, 178
purchase agreement, 179

scope of interim measures, 178
parallel proceedings, 173, 174

party commencing, 208-209

prima facie jurisdiction, 184
requirements for granting interim
measures, 189—191

risk of conflicting decisions, 207-208
sanctions for non-compliance
adverse inference, 212-213

application to the court, 213

ASEAN Economic Community (AEC),
389-390, 398, 410, 412

ASEAN Free Trade Area (AFTA), 389, 390

ASEAN-India Free Trade Area Agreement
(AIFTA), 392

ASEAN Investment Area (AIA) Agreement,
389, 390, 396, 398

ASEAN-Japan Comprehensive Economic
Partnership (AJCEP), 392

ASEAN-Korea Free Trade Area Agreement
(AKFTA), 392

Attorney-client privilege, 69-73, 76, 84

Australian International Arbitration Act
1974, 680

B
Bilateral investment treaties (BITs), 114,
116-118, 122-129, 132, 133, 216,
263,376-378,380,381,385,391,392
Chinese BITs (see China’s bilateral
investment treaties (BITs))
EU-Canada CETA, 697-698

C
China’s bilateral investment treaties (BIT's)
claims and remedies, 491492
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derivative shareholder claims, 478—479
evolution, 478
expropriation, 481-483
FET and FPS, 481
most favored nation treatment, 480481
nationality and national treatment, 480
PR C model
claims for indirect expropriation, 488
contractual and statutory rights, 484
FET and FPS, 484-486
joint and several liability, 489—491
specific and quantifiable prejudice,
488-489
state-owned enterprise, 484

treaty umbrella clauses, 487

Commercial arbitration, EU

consequences, right of referral, 384-385
contractual arbitration, 381
environment changes

ad hoc arbitrations, 382

arbitration  proceeding, institutions,
381-382

interpretation, Art. 267 TFEU,
383-384

legislative policy, dispute resolution,
382

UNCITRAL Model Law, 382, 383
right of referral, Court of Justice, 381
Commercial Law Development Program
(CLDP), 42—43
Convergence of China’s foreign and

domestic investment regimes
BITs (see China’s bilateral investment
treaties (BITs))
draft law and impacts

abuse of financing, 468

investors rights, 467

joint venture contract, 467

loss of preferred dividends and early

recovery of investment, 469
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loss of veto rights, 468, 469
negotiations, 466
risks, 468—469
statutory protections, 466
transition period, Art. 157, 466
equity and contractual joint venture
agreement, transfer of equity interest,
464-465
corporate actions, unanimous board
approval, 465
determination, permitted debt, 464
highest decision-making body, 465
jurisprudential basis, 463
preferred dividend and early recovery
of investment, 465
historical development, 462—463
most favored nation treatment, 469, 470
national treatment, 469, 470
protection
FET and FPS (see Fair and equitable
treatment (FET) and FPS)
treaty umbrella clauses, 475-476
uncompensated expropriation,
476—477

D

Discovery of documents
effects, 108
principle, 107-108
remedies, 108—109
unnecessary documents, 108

E
Economic Commission for Latin America
and the Caribbean (ECLAC), 118
Efficiency in international arbitration
arbitrators’ fees and expenses, 693—694
award, 695
cost

administrative, 693
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counsel, 693

relationship with time, 689-690
dry cleaning, 690, 691
jurisdiction, 694
legal/moral obligation, 692
quality, 691-692
time and money, 691, 692
unicorn lives, 691
Energy Charter Treaty (ECT), 543

English Arbitration Act 1996, 78-79, 201,

632, 644, 645, 658, 679

EU-Canada Comprehensive Economic and

Trade Agreement (CETA)
BITs, 697-698
contracting parties, 698—699
investment promotion and protection,
697
ISDS, 697, 698
negotiations, 697, 699
procedural innovations
arbitrators, 706707
costs, 709
frivolous and unfounded claims,
707-708
parallel proceedings, 708-709
scope, 699-700
substantive protections
FET standard, 701-703
indirect expropriation, 704-705
investment agreements, 700-701
most-favored nation clause, 705—706

EU law in international arbitration

Article 267 TFEU

admissible and inadmissible referral,
370

characteristics, court/tribunal, 371
civil disputes, 370-371
EU Treaties and instruments, 369
Nordsee opinion, 371
right of referral, 369-370
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territory of Member States, 371
direct referrals
arbitration panels’ right, 378-381
BITs, 376-377
commercial (see Commercial
arbitration, EU)
ICSID Convention, 377
UNCITRAL Arbitration Rules., 378
ECO Swiss opinion, 371-373
indirect referrals
Code of Civil Procedure, 376
discretion of court, 376377
issue of Union law, 374
Model Arbitration Law, 375-376
preliminary ruling, Court of Justice,
376
state courts activities, 376
political compromises, 367
primary law, 368-369

referral procedure, 367

F
Failure to apply proper law
ICSID awards
ad hoc committees, 653
AES v. Hungary, 653
Article 42 of Convention, 650
Article XI, United States-Argentina
BIT, 655, 656
Caratube v. Kazakhstan, 657
CDC v. Seychelles, 651
CMS v. Argentina, 654-655
committees, 650
error of law, 653
fair and equal treatment (FET)
standard, 652—653
ILC articles on state responsibility, Art.
25,655, 656
Lucchetti v. Peru, 653
Malicorp v. Egypt, 656—657
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MINE v. Guinea, 652
review of annulment decisions,
657—658

Soufraki v. UAE and MTD v. Chile, 652

standards of review, 656

tribunal, 652

Wena v. Egypt, 651-652
non-ICSID awards

CME v. Czech Republic, 658

English Arbitration Act 1996, section

68(2)(b), 658

limits and conditions, 659
Metalclad v. Mexico, 659
NAFTA, 659
standard of review, 660—661
tribunal’s, 660

Failure to state reasons

ICSID awards

Article 48(3), 661
Article 52(1)(e), 661
CDC v. Seychelles, 662—663
CMS v. Argentina, 664
committees, 661

‘contradictory and frivolous’ reasons,

661

damages, 665

El Paso v. Argentina, 664

incorrect and unconvincing reasons,
661

Lucchetti v. Peru, 662

MINE v. Guinea, 661-662

Mitchell v. DRC, 663

Soufraki v. UAE, 662

Tza Yap Shum v. Peru, 665

non-ICSID awards, 665—666
Fair and equitable treatment (FET),

701-703

Fair and equitable treatment (FET) and FPS

legitimate regulation, “defense”,
474-475

protection, investors’ legitimate expec-
tations, 472—474
stable legal and business environment
investors’ legitimate expectations, 471
jurisprudence, 471
legal framework, 471
standard of protection, 470-471
strict liability, 471-472
violation, 471
Family testimony privilege, 69
Federal Arbitration Act (FAA), 154-155,
217,218,223, 225,307
Fincantieri-Cantieri Navali Italiani (FCNI),
45-47
Foreign direct investment (FDI) in Latin
America
bilateral investment agreements and
investment, 123—127
BITs, 114, 123-125
BRIC power, 124
capital-exporting nations, 124
challenges, 136-138
disputes before the ICC, 139
DR-CAFTA, 126
ECLAC, 118
history of investment protection
BITs, 116
Calvo doctrine, 114-116
disputes, 117-118
Drago doctrine, 115
Hull formula, 115-116
ICC, 117
ICSID arbitration, 117
legal framework, 114
minimum standard of treatment, 114
privatizations, 116117
regional investment treaties, 116
ICSID, 113114, 127-133
international commercial arbitration,
113, 133-136
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international investment law, 113
intra-and extra-regional investments
ALADI, 123
ALBA in Spanish, 123
CAN, 122
capital-exporting states, 121
investment protection treaties, 122
MERCOSUR, 122
NAFTA, 121-122
non-traditional partners, 121
principal capital-exporting states, 121
regional investors, 122
SICA, 122-123
US-DRCAFTA, 122
investment chapter and BIT, 125-126
NAFTA, 126
protection, foreign investor’s rights
BIT, 120
Calvo doctrine, 118-119
ICSID, 119, 120
number of arbitral claims filed, 120,
142
Panama Convention and New York
Convention, 119-120
political factor, 119
UNCITRAL Rules, 120
RBTAs, 118
regional and bilateral investment treaties,
113
RTAs, 125
UNCITRAL rules, 114
UNCTAD, 124
USCFTA, 126
Full protection and security (FPS). See Fair
and equitable treatment (FET) and
FPS

G
Government information privilege

(including national security), 69
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Groups of contracts, Singapore
different parties and agreements, in-
compatible arbitration clauses
dispute resolution mechanism,
576577
IR CP’s position, 574-576
jurisprudence, Lufthansa case, 573574
parties’ intentions, 572
payment
agreements, 576, 577
Star-Trans Far East Pte. Ltd. v.
Norske-Tech Ltd. and Ors., 573
strict rule approach, 573

obligations, supplemental

same parties and agreements, incompat-
ible arbitration clauses, 577-579
whether or not the parties are the same,

various agreements, 579-581

H
Hong Kong
multi-contract disputes
Gay Constructions, 601
Karaha Bodas, 601
Private Company “Iiiple 1”7, 601-602
non-signatories
common law grounds, 598-600
grounds for joining non-signatories,
593-595
UNCITRAL Model Law 2006 and
Arbitration Ordinance, 595-598
I

IBA Evidence Rules, 67, 80, 96, 100-103
ICC Rules, 79, 332, 342, 426, 527, 539,
540, 609
ICSID and Latin American countries
Colombia, BITs, 132
constitutional provisions, 132
controversial issues, 129-130
criticisms, 131-133
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Inceysa Vallisoletana S.L. v. Republic of El
Salvador, 130-131

international  adjudication, investment
disputes, 127

investment arbitration, 127

investment protection treaties and dispute
resolution legislation, 128, 140-141

natural resources, 129

non-binding precedents and
inconsistencies, 127

political risk insurance agreements, 127

public international law arbitration
system, 127

R osatti doctrine, 132

state-investor arbitration clauses, 129

USAN or UNASUR, 132

Insolvency on pending international

arbitration
arbitral proceedings
corporate status of insolvent company,
522-523
and status of legal entities, 523-524
substantive and procedural law,
521-522
dispute settlement mechanism, 511-512
effects, EU
524-525
international (cross-border) effects

insolvency  regulation,

compartment, 542
enforcement of awards, 520
harmonization/coordination, 517
jurisdiction, 517-518
recognition, proceedings, 518
risk, parallel litigation, 519-520
secondary insolvency procedure,
518-519
lex arbitri (country of origin of the
award), 525-526
lex executionis (place of enforcement the

award)

assets of insolvent estate, 531-532
domestic law, 526
public policy grounds, 526
satisfaction, arbitral award orders,
529-531
submission of arbitral award, 527-529
place of arbitration, 512
procedure
ability, 513
corporate/natural person’ status,
513-514
distribution, 516
examination, 515
framework, 514-515
implications on stakeholders, 515
management, 541
measures, 515
petition by creditors, 515
preparation, creditors list,
515-516
regulation, mandatory rules, 514
rules of, 516
trustee, 515
provisions, 511
relationship, 512-513
tribunal powers and duties
dispute resolution, 536
enforcement of award, 533-534
jurisdiction, 535-536
legal entity, 532
procedural issues, 533
substantive and procedural restricts,
534
termination/suspension of
proceedings, 534-535
time and costs, 534
validity, arbitration agreement,
532-534
Vivendi v. Elektrim (see Vivendi v. Elektrim

case)
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International arbitral tribunals, privilege

claims
conflict of laws approach and closest
connection test
centre of gravity, 91
Law of the Place Where the Lawyer is
Qualified versus Law of the Client’s
Domicile, 9293
Law of the Place Where the Lawyer is
Qualified versus Law of the Place
Where the CommunicationWas Made,
92
problems with, 94-95
equality and fairness
clients and users, 89
Convention on the Recognition and
Enforcement of Foreign Arbitral
Awards 1958, 90
legitimate expectations and reliance
interests, parties, 91
Magna Carta’ of arbitral procedure, 90
parties, 88—89
private international law, 88
protection, 89
public policy, 88
international best practice standards
autonomous privilege standards, 100
closest connection approach, 102
consensus, 99
developments, transnational practice,
100
different jurisdictions, 99
flexibility, arbitral process, 101, 102
IBA Evidence Rules, 101-103
laissez-faire approach, 101
law applicable, 99
most favoured nation approach, 102
procedural diversity, 101
professional associations and arbitral

institutions, 100
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law applicable to privilege claims,
103-104

least favoured nation approach, 98-99

MEN approach, 95-98

International Centre for Settlement of

Investment Disputes (ICSID) Rules,
80

International Chamber of Commerce

(ICC), 117

International commercial arbitration in

Latin America
advantages, 136
Calvo clause, 415—416
The Chilean Code of Civil Procedure,
419-420
codification process, 414
compromiso/specific submission, 425-426
constitutionalization, 414
constitutional protection
Amparo mechanism, 428-429, 431
anti-arbitration, 432
banking and financial services sector,
429
in Colombia, 429—430
judicial review decisions, 432
Mexico, 431
national public policy, 429
Panama arbitral law, 432
In Peru, 430
remedies, 428
cross-border transactions, 421
disadvantages, 135—-136
disciplinary oversight and judicial
decisions, 426—427
double exequatur
Colombian Procedural Code, 433—434
Colombian Supreme Court, 433—-434
New York Convention, 432—433
recognition and enforcement of award,

433
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UNCITRAL Model Law, 434
enforceability and eftectiveness, 445
French revolution, 413—414
The Geneva Protocol of 1923, 418
ICC, 134-135
Inter-American Commercial Arbitration

Commission Rules, 134
investment, 415
judicial administration, 425
jurisdictions, 445—446
legal cultures, 414
legal developments, 444
legal framework, 136
legal system, 413
liberal economic reforms, 1990s, 417
market-oriented reforms, 421—424
arbitral

mutual recognition, awards,

417-418
New York Convention, 133, 134
no review, arbitral award, 427—428
no spill-over effects
appointment of arbitrators, 442
Calvo doctrine, 444
ICSID system, 442
national defence and security of states,
443
UNASUR, 442, 443
UNCITRAL Model Law, 444
Panama Convention, 133, 134
parties autonomy, 420, 444—445
private law, 418
regional treaties, 418—419
social, economic, and political structures,
419
soft law instruments, 444
state interests, 434—436
tangle of treaties
impact, Panama Convention, 437—438
MERCOSUR, 440, 441
Montevideo Convention, 439, 440
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New York Convention, 438
Protocol, 440
rule of maximum efficacy, 441
and untangle, 439-440
type of system, 135
UNCITRAL Model Law, 134
UNIDROIT Principles, 444
International energy dispute arbitration
ECT, 543
energy sector
arbitral tribunals, 544
bilateral investment treaties, 545
ECT, 545
foreign associations, 545
ICSID, 544
NAFTA, 545
Spain’s financial situation, 545
governmental policies, 548
institutional arbitration, 544
regional specificities, 546—-548
Investment treaty arbitration (ITA), 1
disputes between investors and States,
9-10
Investor-state dispute resolution (ISDS),
697,698
Investor-State taxation disputes
arbitrability
definition, 2
governed by national law, 3
international public policy, 6—8
law governing arbitrability, 2—3
law governing arbitration agreement,
4-5
lex arbitri, 56
determination of contractual
consequences, 35
international commercial arbitration, 1-2
foreign party, 1011
limited tax exemption/reduction for

foreign party, 11
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long-term concession contracts, 10
stabilization clauses, 11-13
International Law Association, 35—36
ITA, 1,9-10
jurisdiction, 1
role of non-arbitrability, 34
sovereignty objection
arbitrability, 33—34
in contract, 24—28
contractual provisions, 16
investment treaty arbitration, 28-30
Iran-US Claims Tribunal
Jurisprudence, 30-32
Jure Imperii vs. Jure Gestionis, 14, 17-19
and jurisdiction, 13—14
mutual constitution, 13
private or commercial relationships, 15
public international law, 13
rule against foreign enforcement of
revenue laws, 21-24
tax sovereignty, 15
waiver, 20—21
substantive tax matters, 35
transnational public policy, 35
two private individuals, 9
two States, 8—9
Iraqi Civil Procedure Code (CPC), 39-40,
44,45, 47-49
Iraqi international commercial arbitration
developments in Iraqi jurisprudence
Decision of the Baghdad Commercial
Court, 47—49
FCNI, 45-47
ICC arbitration, 45—47
Iraqi Ministry of Finance v.

Fincantieri-Cantieri Navali Italiani

S.PA, 45
MoE 46
difficulties, enforcing foreign arbitral

awards and agreements
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CPC, 39-40
1923 Geneva Protocol, 40—41
investment contracts, 41
New York Convention, 40
1983 Riyadh Convention for Judicial
Cooperation, 40
domestic arbitration laws, 38
features, 38
growth and development, 38
legal culture, 42—43
legal infrastructure, 37-38, 42—43
legislation, 44—45
and New York Convention (see New
York Convention)
transactions and international

investments, 41

J

Jurisdictional error
excess of powers, 637
ICSID awards

annulment committees, 638

arbitration clause, 638

de novo review, 638, 640

Fraport v. Philippines, 639

Impregilo v. Argentina, 641

Malaysian Historical Salvors v. Malaysia,
641

MEN clause, 641-642

MINE v. Guinea, 643

Mitchell v. DRC, 640—641

MTD v. Chile committee, 639

‘negative excess of powers’, 642

review, 643—644

rules of treaty and contract
interpretation, 643

Rumeli v. Kazakhstan, 644

tribunal’s expansive interpretation, Tza
Yap Shum v. Peru, 642

Vivendi v. Argentina, 639—-640
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non-ICSID awards

analysis, 644

BG Group v. Argentina, 649

challenges of substantive jurisdiction,
644—645

de novo review, 644, 646

Eureko v. Poland, 649

Oxccidental v. Ecuador, 649

OKKV v. Kyrgyz Republic, 646

Petrobart I and Petrobart II, 647—648

review, court’s power, 645

RosInvestCo v. Russian Federation,
648—-649

SD Myers v. Canada, 645

Singapore HC annulled the
UNCITRAL award, 646—647

Stockholm District Court decision,
648

SwemBalt v. Latvia, 645

L
Legal professional privilege (LPP), 69, 74
Loan agreements in international project
finance
arbitration
advantages, 149-150
arbitrators’ expertise, 152
commercial and insurance disputes,
149
confidentiality, 153
neutral forum, 152—-153
practical considerations, 153—154
recognition and enforcement of
arbitral awards, 150—152
arbitration in exchange control situations
act of State doctrine, 154
Banco Nacional de Cuba v. Sabbatino,
154
complete fruition test, 157
conflicting court approaches, debt situs
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determination, 155-159
debt test, 157—158
domicile of the borrower test,
158-159
FAA, 154-155
dispute resolution mechanism in loan
documentation, 144
lender’s protection from the involvement
of local courts
expropriation of arbitral award,
164—165
political risk insurance, 165-166
litigation
banking community, 145
forum, 149
precedent, 147-148
standard of judgment and award, 148
strict contractual nature of loan
agreement, 146147
summary proceedings, 148—149
off-taker contract, 144
recommended use of arbitration,
154-166
unilateral dispute resolution clauses
precautionary measures, 169-170
rationale, 166—167
risks, 167-168
unity of contracts and agreements
arbitration clauses, 161
forum selection clauses, 160—161
unwarranted involvement of local Courts
annulment of arbitral awards, 162—163
public policy as defence, 163—164
London Court of International Arbitration
(LCIA) Rules, 79-80, 249, 253, 259,
333,342,537

M
Mainland China
agency and representation, 587-588
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groups of contracts
arbitration, multiple contracts, 591
CIETAC Arbitration Rules, 591
consolidation of arbitrations, Art. 19,
592-593
joinder of additional parties, Art. 18,
591-592
incorporation by reference and
subrogation, 589-590
non-signatories and groups of
companies, 590
universal and individual transfers,
588-589
Middle East and North Africa (MENA)
region, 60-61, 64
Ministry of Finance (MoF), 46—48
Multilateral Investment Guarantee Agency
(MIGA), 127

N
New York Convention
declarations on reciprocity and
commerciality, 63—64
global traders and investors, 50
international best practice, 50
Iraqi debate, 50-51
lack of access, Counsel, 62—63
lack of experienced arbitrators,
62—63
perceived bias in international arbitration
Abu Dhabi oil concession arbitration,
59-60
Arab/Islamic states, 61-62
and Arab parties, 59
economic development, 60
Libyan nationalization arbitrations, 60
MENA region, 60-61
UNCITRAL Model Law, 60
recognition of enforcement of foreign

arbitral awards, 49

retroactive application, Convention ob-

ligations

absence of provisions, 53

arbitral awards, 52

declarations or reservations, 55—56

demand recognition and enforcement,
52

domestic laws, 54

drafting history, 52-53

Former Socialist Federal Republic of
Yugoslavia (and Successor States),
57-59

lack of clarity, 54

Moldova’s reservation, 56—57

odious debt, 52

rebuke or diplomatic protest, 54

responsibility for historical debts, 52

Tajikistan’s reservation, 57

1969 Vienna Convention, 55

Non-discrimination in investments,

ASEAN

ACIA (see ASEAN Comprehensive

Investment Agreement (ACIA))

AIA Agreement, 390
economic and legal integration, 412

impact and implementation

domestic regulations, 411

foreign equity, 410, 411

liberalization of investment, 409—410
national treatment, 411

regional integration, 409
restrictions, 410

Singapore, 411412

integration, 387
international investment agreements

AANZFTA, 392
ACFTA, 392
AIFTA, 392
AJCEP, 392
AKFTA, 392
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BIT, 391
Charter of 2008, 395
commercial laws and regulations, 394
decision making, 394
economic liberalization, 393
impacts, treaties, 393
investors rights, 391
legal instruments, 392
legitimacy, 394
Member States, 392
OECD, 391
protection, 393
regulation, 391
Statute of the International Court of
Justice, 392
treaties, 390
Vienna Convention on the Law of
Treaties, 392
MEN treatment standard
Article 6, 405—406
dispute resolution clauses, 406—407
international economic relations, 406
provision in ACIA, 406, 407
national treatment
ACIA, 398-399
foreign investors, 399
GATT, 400
guarantee, 403—405
investment protection, 401
protection, 402
provisions, 400
Singapore, 399-400
standard, 401
UNCTAD, international agreements,
399
political co-operation
AFTA, 389
1987 Agreement, 389
economic co-operation and
integration, 388-389
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establishment, AEC, 389-390
financial crisis, 389
Member State, 389
protection
ACIA, 396-397
BIT, 397
equality of treatment, 395
ICSID, 397
investors, 395
legal instruments, 396
YCO v. Myanmar, 397
statistics, 388
Non-ICSID investment awards
domestic supervision, 621
Non-signatories, groups of companies and
contracts
Hong Kong (see Hong Kong)
India
Chloro Controls India Pvt. Ltd case,
603-606, 619
composite transaction, 607-608
court decisions, 608—609
HLS Asia Ltd. v. Geopetrol International
Inc., 609-610
Indian Arbitration Act 1996,
606—607
Nirma Ltd. case, 602—603
non-signatory, 607
signatories, 605
Japan
assignee, 616
contractual rights and obligations,
615-616
Ringling Circus case, 616618
UNCITRAL Model Law, 615
Mainland China, 587-593
Malaysia
Bauer (M) Sdn. Bhd. v. Daewoo Corp.,
613-614
Lombard Commodities Ltd., 613
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Usahasama SPNB-LTAT SDN BHD v.
Borneo Synergy (M) Sdn. Bhd.,
614-615

scope, arbitration agreement, 571-572
Singapore (see Singapore)
South Korea

Himalaya clause in bills of lading,
612-613

liability, 611-612

limitations, 613

non-signatories issue, maritime
industry, 610-611

parties, arbitration agreement, 610

validity of agreement, 612

North American Free Trade Agreement
(NAFTA), 126, 545

o

Opverseas Private Investment Corporation
(OPIC), 127

P

Political disputes in investment arbitration
adjudication of economic crises in
general, 267268
arbitral awards and suspension of trade
remedies
GSP, 281, 282
ICSID Convention, 284
payment of investment awards, 284
political interference, 283
Argentine crisis disputes
adjudicating disputes, 270
adoption, 270
aforementioned tribunals, 273
determination, 271
economic and political crisis, 268—-269
international financial and economic
institutions, 274

international financial community, 273

interpretation, 272
potential contribution, 272
tribunal pronouncing, 271
bank loans, 281-285
BITs, 263
diplomatic protection, 264
evaluation of public policies, 265
health and environmental policies,
276278
ICSID Convention, 263, 264
international system, 261
legal resolution of political disputes,
265-267
modern investor-state arbitration, 262
non-political forum, 262
‘parallel’ disputes at the WTO, 279-281
sovereign debt restructuring, 274-276
state-to-state arbitration, 285287

Privilege claims in international arbitration

arbitration laws and institutional rules
English Arbitration Act 1996, 78-79
IBA Evidence Rules, 80
ICC Rules, 79
ICSID Rules, 80
LCIA Rules, 79-80
UNCITRAL Model Law, 78
attorney-client privilege, 70
availability and admissibility of evidence,
65—66
categories of, 70
characterisation
AM & S case, 84
choice of law decisions, 84
common law and civil law
perceptions, 82-83
comparative approach, 83—84
equality of the parties, 85
lex fori, 83
LPP, 83
New Zealand Court of Appeal, 83
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or qualification, 82
procedural or substantive issue, 84-85
public policy perspectives, 84
qualification, 85-86
rules of evidence, 82
rules of privilege, 82
R. v. Derby Magistrates Court, 84
territorial theory, 85
tribunal’s decision, 82
US federal law, 83
civil law systems
Akzo Nobel Chemicals Ltd. & Akros
Chemicals Ltd. v. European
Commission, 74
AM & S Europe Ltd. v. European
Commission, 73—74
attorney-client privilege, 73
concept of privilege, 73
EU-qualified lawyer, 74
European Court of Justice, 7374
LPP, 74
protect professional secrets, 73
common law systems
Aguila Coal Pty. Ltd. v. Bowen Central
Coal Pty. Ltd., 72
attorney-client privilege, 71
common law jurisdictions, client’s
communication, 71-72
documents and communications
exchange, 71
in-house counsel, 72—-73
legal advice privilege, 71
litigation privilege, 71
Renfield Corp. v. E Remy Martin & Co.
S.A., 73
common law versus civil law approach,
7577
cross-cultural disputes, 66
definition, 68

development of guidelines, 67

domestic laws, 70
equality of the parties, 67
IBA Evidence Rules, 67
international arbitral tribunals (see
International arbitral tribunals,
privilege claims)
legal issues, 66
potentially applicable laws
choice of law by the parties, 86—87
tribunals, 87
professional secrecy and confidence, 70
recognition, 80—82

types of, 68—69

Pro-enforcement bias, Hong Kong courts

adoption
Article V, 678
Australia’s legislative amendments,
679-680
China Nanhai Oil, 681
CIETAC Rules, 681-682
Court of Appeal, Hebei case, 682—683
jurisdiction, New York Convention,
678
place, 678-679
public policy, 679, 680
Qinhuangdao Tongda case, 681
TCL Air Conditioner case, 681
Article V, 688
Australia position, IMC Aviation, 686—687
awarding indemnity costs, 677—678
civil applications, 688
civil justice reform, 688
CJR and implications, 688
indemnity costs, A v. R
awarding, 685
civil justice reform, 684
enforcement of award, 684
Excelsior case, 684—686
Kennedy v. Cheng & Anor., 686
New York Convention awards, 677, 688



736 JOURNAL OF INTERNATIONAL ARBITRATION

Professional privileges, 69

Public policy and due process
ICSID awards, 667—670
non-ICSID awards, 670-672

R

Recognition and enforcement of foreign

arbitral awards
analysis
arbitral clause, 355-356
arbitration award, 357—359

Korean arbitration award contrary to

public policy in China, 356-357

validity of the arbitral clause, 354-355

controversial issues, 351-352
decision of the court, 352-353
liability, 352
Regional and bilateral trade agreements
(RBTAs), 118, 121
Regional trade agreements (RTAs), 125

S
Seat in International Arbitration
Australian courts
decision by the courts, 315
exceptional cases, 320-323
implementation, 315
issue estoppel, 317-319
policy, 319-320
pro-enforcement bias, 314
risk of conflicting awards, 316
decisions of courts, 292
divergent approaches, 293
enforcement courts, 293
English High Court of Justice,
291
Federal Court of Australia, 291
foreign arbitral award, 290
monolocal theory
arbitral award’s legal validity, 295

contemporary international
arbitration, 296
justification, 296
legal validity, 294
national courts, 295
national law, 295
multilocal theory, 297-299
New York Convention, 293
domestic law, 305
enforcement of awards, 311-313
foregoing analysis, 305
French Approach, 309-311
Geneva Convention, 302
obligation, 303
procedural autonomy, 303
recognition and enforcement, 303, 304
US Approach, 306-309
pro-arbitration’ jurisdiction, 290
transnational theory, 299-301
UNICTRAL Model Law, 290
Self-incrimination privileges, 69
Setting aside procedures
ICSID awards
advantages and disadvantages, 621-622
arbitration proceedings, 624
arbitration rules and procedures, 621
awards, 626
committees, 625—626
consequences, 628
discretion, 627—628
enforcement of awards, 624
grounds, 634-635
limited and extraordinary remedy, 624
procedure, 626—627
self-contained’ and review, 621
standard of review, 636—637
statistics, 622—623
non-ICSID investment awards
annulment procedure, 631

consequences, 631-633
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courts jurisdiction, 628—629
discretion, 631

final and partial awards, 630-631
grounds, 635

place of arbitration, 629-630
review, 628, 636

Settlement discussions-without prejudice

privilege, 69

Singapore

groups of companies and non-signatories

issue

enforcement of award, 583—584

Go Go Delicacy Pte. Ltd. v. Corona
Holdings Pte. Ltd., 581

joinder, 583, 584

jurisdiction, 584

Kiyue Co. Ltd. v. Aquagen International
Pte. Ltd., 582

LCIA Rules, 586

parties, 582

10C, 238
predominant method, 237
presumptions in anti-doping disputes,
241-242
procedural efficiency, 239-240
rules of procedure, 243
specialized expertise
arbitrator appointments, 248—250
closed list of arbitrators, 247
transparency
commercial arbitration, 253, 254
duty of confidentiality, 250
ICC arbitration, 253
ICSID arbitration, 252
intrinsic’ qualities of privacy and
confidentiality, 252
investment arbitration, 252
Ordinary Division, 251
strict liability rule, 251
UNCITRAL, 252, 253

rights or liabilities, 582 voluntary enforcement of provisional

scope rationae  personae, arbitration measures and awards, 243-246
agreement, 581

SIAC rules 2007, 583-586 T

Silica Investors Ltd. v. Tomolugen Holdings
Ltd. & Ors., 581-582

subscription and shareholders
agreement (SSA), 583

groups of contracts (see Groups of

Third-party funding in international
commercial arbitration

arbitration proceedings, 326, 329

arbitrator conflict of interest implicating
absence of regulation, 339
arbitral tribunal, 336
arbitration proceedings, 334
arbitrator’s law firm, 335, 336
institutional rules, 337-338

contracts, Singapore)
Sports arbitration
administers arbitration, 237-238
affordability

administrative costs, 254—256

allocation of party costs, 256

arbitrator fees, 254-256

filing fee, 254-256

legal aid mechanism, 257-260
commercial/investment arbitration,

238

international arbitration, 333

international instruments, 337—-338

involvement, 336

lack of regulation in arbitration laws,
337-338

non-disclosure, 332

UNCITRAL rules, 333
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attorney financing, 331
contingency fee arrangement, 331
dispute financing, 328
equity/debt instruments, 329
financial assistance, 328
international arbitration, 330
international commercial arbitration, 325
obligation to disclose, arbitration pro-
ceedings
arbitral tribunal, 346
arbitration community, 345
conflict of interest issue, 346
disruption, 341
funding agreement, 341, 343
funding arrangement, 347
funding corporations, 342—-343
IBA Guidelines, 344, 345, 347
investment arbitration, 340
jurisprudence, 340
potential conflict of interest,
344
procedural good faith, 340
regarding, 341
voluntary and non-obligatory
regulation, 348
partial/full transfer, 329
payments, 330
practice of involvement, 326
private enforcement of the law,
326
stability and longevity, 327
Tidewater v. Venezuela case
award, 454—455

JOURNAL OF INTERNATIONAL ARBITRATION

expropriation
disputes, 447448
lawfulness of, 449—451
property rights, 448—449
standard of compensation

award, 454

calculation, interest rate, 454

claimants’ investment, SEMARCA,
452453

discounted cash flow analysis, 451, 452
fair market value, 451—452
quantification of damages, 454

U

UNCITRAL Model Law, 44, 45, 48, 49,
60,78

Union of South American Nations
(UNASUR), 132,442, 443

United Nations Commission on

International Trade Law
(UNCITRAL), 545

A%
Vivendi v. Elektrim case
English courts, 537-539
Swiss perspective
Geneva-seated arbitration, ICC rules,
539
Polish Bankruptcy and Reorganization
Act, 540
Supreme Court’s decision, 540-541
Swiss Private International Law Act,
539-540



