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arbitration laws and institutional rules

English Arbitration Act 1996, 78–79
IBA Evidence Rules, 80
ICC Rules, 79
ICSID Rules, 80
LCIA Rules, 79–80
UNCITRAL Model Law, 78

attorney-client privilege, 70
availability and admissibility of evidence,

65–66
categories of, 70
characterisation

AM & S case, 84
choice of law decisions, 84
common law and civil law

perceptions, 82–83
comparative approach, 83–84
equality of the parties, 85
lex fori, 83
LPP, 83
New Zealand Court of Appeal, 83
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or qualification, 82
procedural or substantive issue, 84–85
public policy perspectives, 84
qualification, 85–86
rules of evidence, 82
rules of privilege, 82
R. v. Derby Magistrates Court, 84
territorial theory, 85
tribunal’s decision, 82
US federal law, 83

civil law systems
Akzo Nobel Chemicals Ltd. & Akros

Chemicals Ltd. v. European
Commission, 74

AM & S Europe Ltd. v. European
Commission, 73–74

attorney-client privilege, 73
concept of privilege, 73
EU-qualified lawyer, 74
European Court of Justice, 73–74
LPP, 74
protect professional secrets, 73

common law systems
Aquila Coal Pty. Ltd. v. Bowen Central

Coal Pty. Ltd., 72
attorney-client privilege, 71
common law jurisdictions, client’s

communication, 71–72
documents and communications

exchange, 71
in-house counsel, 72–73
legal advice privilege, 71
litigation privilege, 71
Renfield Corp. v. E Remy Martin & Co.

S.A., 73
common law versus civil law approach,

75–77
cross-cultural disputes, 66
definition, 68
development of guidelines, 67

domestic laws, 70
equality of the parties, 67
IBA Evidence Rules, 67
international arbitral tribunals (see

International arbitral tribunals,
privilege claims)

legal issues, 66
potentially applicable laws

choice of law by the parties, 86–87
tribunals, 87

professional secrecy and confidence, 70
recognition, 80–82
types of, 68–69

Pro-enforcement bias, Hong Kong courts
adoption

Article V, 678
Australia’s legislative amendments,

679–680
China Nanhai Oil, 681
CIETAC Rules, 681–682
Court of Appeal, Hebei case, 682–683
jurisdiction, New York Convention,

678
place, 678–679
public policy, 679, 680
Qinhuangdao Tongda case, 681
TCL Air Conditioner case, 681

Article V, 688
Australia position, IMC Aviation, 686–687
awarding indemnity costs, 677–678
civil applications, 688
civil justice reform, 688
CJR and implications, 688
indemnity costs, A v. R

awarding, 685
civil justice reform, 684
enforcement of award, 684
Excelsior case, 684–686
Kennedy v. Cheng & Anor., 686

New York Convention awards, 677, 688
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Professional privileges, 69
Public policy and due process

ICSID awards, 667–670
non-ICSID awards, 670–672

R
Recognition and enforcement of foreign

arbitral awards
analysis

arbitral clause, 355–356
arbitration award, 357–359
Korean arbitration award contrary to

public policy in China, 356–357
validity of the arbitral clause, 354–355

controversial issues, 351–352
decision of the court, 352–353
liability, 352

Regional and bilateral trade agreements
(RBTAs), 118, 121

Regional trade agreements (RTAs), 125

S
Seat in International Arbitration

Australian courts
decision by the courts, 315
exceptional cases, 320–323
implementation, 315
issue estoppel, 317–319
policy, 319–320
pro-enforcement bias, 314
risk of conflicting awards, 316

decisions of courts, 292
divergent approaches, 293
enforcement courts, 293
English High Court of Justice,

291
Federal Court of Australia, 291
foreign arbitral award, 290
monolocal theory

arbitral award’s legal validity, 295

contemporary international
arbitration, 296

justification, 296
legal validity, 294
national courts, 295
national law, 295

multilocal theory, 297–299
New York Convention, 293

domestic law, 305
enforcement of awards, 311–313
foregoing analysis, 305
French Approach, 309–311
Geneva Convention, 302
obligation, 303
procedural autonomy, 303
recognition and enforcement, 303, 304
US Approach, 306–309

pro-arbitration’ jurisdiction, 290
transnational theory, 299–301
UNICTRAL Model Law, 290

Self-incrimination privileges, 69
Setting aside procedures

ICSID awards
advantages and disadvantages, 621–622
arbitration proceedings, 624
arbitration rules and procedures, 621
awards, 626
committees, 625–626
consequences, 628
discretion, 627–628
enforcement of awards, 624
grounds, 634–635
limited and extraordinary remedy, 624
procedure, 626–627
self-contained’ and review, 621
standard of review, 636–637
statistics, 622–623

non-ICSID investment awards
annulment procedure, 631
consequences, 631–633
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courts jurisdiction, 628–629
discretion, 631
final and partial awards, 630–631
grounds, 635
place of arbitration, 629–630
review, 628, 636

Settlement discussions-without prejudice
privilege, 69

Singapore
groups of companies and non-signatories

issue
enforcement of award, 583–584
Go Go Delicacy Pte. Ltd. v. Corona

Holdings Pte. Ltd., 581
joinder, 583, 584
jurisdiction, 584
Kiyue Co. Ltd. v.Aquagen International

Pte. Ltd., 582
LCIA Rules, 586
parties, 582
rights or liabilities, 582
scope rationae personae, arbitration

agreement, 581
SIAC rules 2007, 583–586
Silica Investors Ltd. v.Tomolugen Holdings

Ltd. & Ors., 581–582
subscription and shareholders

agreement (SSA), 583
groups of contracts (see Groups of

contracts, Singapore)
Sports arbitration

administers arbitration, 237–238
affordability

administrative costs, 254–256
allocation of party costs, 256
arbitrator fees, 254–256
filing fee, 254–256
legal aid mechanism, 257–260

commercial/investment arbitration,
238

IOC, 238
predominant method, 237
presumptions in anti-doping disputes,

241–242
procedural efficiency, 239–240
rules of procedure, 243
specialized expertise

arbitrator appointments, 248–250
closed list of arbitrators, 247

transparency
commercial arbitration, 253, 254
duty of confidentiality, 250
ICC arbitration, 253
ICSID arbitration, 252
intrinsic’ qualities of privacy and

confidentiality, 252
investment arbitration, 252
Ordinary Division, 251
strict liability rule, 251
UNCITRAL, 252, 253

voluntary enforcement of provisional
measures and awards, 243–246

T
Third-party funding in international

commercial arbitration
arbitration proceedings, 326, 329
arbitrator conflict of interest implicating

absence of regulation, 339
arbitral tribunal, 336
arbitration proceedings, 334
arbitrator’s law firm, 335, 336
institutional rules, 337–338
international arbitration, 333
international instruments, 337–338
involvement, 336
lack of regulation in arbitration laws,

337–338
non-disclosure, 332
UNCITRAL rules, 333
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attorney financing, 331
contingency fee arrangement, 331
dispute financing, 328
equity/debt instruments, 329
financial assistance, 328
international arbitration, 330
international commercial arbitration, 325
obligation to disclose, arbitration pro-

ceedings
arbitral tribunal, 346
arbitration community, 345
conflict of interest issue, 346
disruption, 341
funding agreement, 341, 343
funding arrangement, 347
funding corporations, 342–343
IBA Guidelines, 344, 345, 347
investment arbitration, 340
jurisprudence, 340
potential conflict of interest,

344
procedural good faith, 340
regarding, 341
voluntary and non-obligatory

regulation, 348
partial/full transfer, 329
payments, 330
practice of involvement, 326
private enforcement of the law,

326
stability and longevity, 327

Tidewater v.Venezuela case
award, 454–455

expropriation
disputes, 447–448
lawfulness of, 449–451
property rights, 448–449

standard of compensation
award, 454
calculation, interest rate, 454
claimants’ investment, SEMARCA,

452–453
discounted cash flow analysis, 451, 452
fair market value, 451–452
quantification of damages, 454

U
UNCITRAL Model Law, 44, 45, 48, 49,

60, 78
Union of South American Nations

(UNASUR), 132, 442, 443
United Nations Commission on

International Trade Law
(UNCITRAL), 545

V
Vivendi v. Elektrim case

English courts, 537–539
Swiss perspective

Geneva-seated arbitration, ICC rules,
539

Polish Bankruptcy and Reorganization
Act, 540

Supreme Court’s decision, 540–541
Swiss Private International Law Act,

539–540
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