Subject Index

A
Additional Protocol (AP) Article 41(1)
direct effect, 152—154
effects, 158-161
limits, 161-162
material scope, 156-157
personal scope, 154-156
AKZO Chemie BV v. Commission of
the European Communities,
Case C-62/86
facts, 294-295
predation and role of intent,
presumptions
efficient competitors test rationale,
297-298
evidence of intent, 296297
prices below and above average
variable costs (AVCs), 295-296
sell off stock, 296
presumption of abuse, challenges
Advocate General Jacobs opinion,
Syfait case, 298-299
Advocate General Ruiz-Jarabo

Colomer opinion, Syfait case, 299

ECJ judgment, 299-301
Anti-competitiveness, 89-91

Apache Footwear Ltd and Apache 1I Footwear

Ltd (Qingxin) v. Council,

Case T-1/07, 169-170
Article 107(3)(d) TFEU, 274, 289-290
Article 81 EC treaty

concerted practice, 88—89
ICT fraud, 87
judgment and comments
concertation and practice, causal
connection, 97-103
concerted practice, criteria for
assessing, 89-97
Nederlandse Mededingingsautoriteit
(NMa), 87
Audio-visual sector
Article 107(3)(d) TFEU, 274
Cinema Communication, 274-276
cultural assessment outcome, 290-291
cultural content criteria
aid measures analysis, 281282
Article 167(1) TFEU, 284-285
artists and creative technicians use,
282-283
audio-visual work setting, 282
certification of, 283
prioritization of high culture,
283-284
promoting regional culture and
heritage, 282
cultural products qualification
Advocate General (AG) views,
288-289
Article 107(3)(d) TFEU, 289-290
domestic laws and regulations, 286
Fedicine case, 286—287
UTECA judgment, 287-288

‘Subject Index’. Legal Issues of Economic Integration 37, no. 4 (2010): 379-386.

© 2010 Kluwer Law International BV, The Netherlands



380

financial assistance, Article 107(1) of’
TFEU, 273
verifying culture
cultural test, 277-278
eligibility tests, 278
European Convention on
Cinematographic Co-Production
(ECCP), 280-281
financial assistance eligibility, 279-280
UK film tax incentive scheme,
276-277
Australia — China Free Trade Agreement
(FTA)
Article XXIV GATT compliance,
213-215
economic complementarities, 204
FTA rules, reform of, 216-217
motivations
factors, 206207
Joint Feasibility Study projects, 206
reserve commodities and
manufactured goods, 205-206
negotiating background, 204-205
protectionism and WTO
multilateralism
agriculture, 208
intellectual property rights, 209-210
manufacturing, 208-209
multilateralism benefits, 212-213
services, 208
weak bargaining position of
Australia, 210-212
transparency mechanism, 216

LEGAL ISSUES OF ECONOMIC INTEGRATION

challenges, 76-79
investor’s rights on the merits stage
investigation of corruption, 83
principle of proportionality, 84
Bilateral Investment Treaty (BIT), 77
Bribery 62, 63
Brita GmbH v. Hauptzollamt Hamburg-
Hafen judgment, Case C-386/08
Advocate General Bot opinion,
244-245
case description, 241-242
comments
general, 248
Turkish Republic of Northern
Cyprus (TRNC), 250-251
Vienna Convention, 248-249
Court’s judgment, 245-248
overview of agreements
EC-Israel Association Agreement,
242-243
EC-PLO Association Agreement,
243
Isracli-Palestinian Interim
Agreement, 243-244
question of Israeli origin, 244

C
Centre for Economic Policy Research
(CEPR), 106
China’s Anti-Monopoly Law (AML)
cost benchmark, appropriate
Chinese law, 310
EU law, 309-310

Average avoidable cost (AAC), 309
Average variable cost (AVC), 309

US law, 308-309
dominance/monopoly power
requirement
B Chinese law, 308

Balanced approach US and EU laws, 307

arguments in favour of
investment treaties, purpose, 82
policy considerations, 80-82
state responsibility, 79-80
venire contra_factum proprium/estoppels, 80

enforcement, 306

injury to competition
Chinese law, 312-313
EU law, 311-312
US law, 311



SUBJECT INDEX 381

pro-competitive justifications absence
Chinese law, 314-315
US and EU laws, 313-314
rules on predatory pricing, 306-307
Comparative legal analysis, RTAs
environmental provisions
assessing environmental law,
361-366
environmental standards, 355-361
labour provisions
assessing labour law, 351-355
labour standards, 345-351
methodology
agreements’ preambles and
objectives, 342-343
definition, 341-342
dispute settlement mechanism
(DSM), 344
institutions and agencies, 344
negative/positive dichotomy, 342
scope of obligations, 343-344
Corruption
anti-corruption instruments, 64
balanced approach
arguments in favour of, 79-82
challenges, 7679
investor’s rights on the merits stage,
83-84
Corruption Perception Index (CPI), 61
declining jurisdiction, 62
deontological approach, 62
effects on investment, 63—64
ICSID case law
analysis, 73-76
Fraport v. Philippines, 70-71
Inceysa v. El Salvador, 68=70
Kardassopoulos v. Georgia, 72—73
World Duty Free v. Republic of Kenya,
65—68
teleological model, 62
types, 63
Cost benchmark, appropriate
Chinese law, 310

EU law, 309-310
US law, 308-309
Court of First Instance (CFI), 6, 8, 9,
52-53
Cultural products in China
Article XX(a)
Accession Protocol, 258-259
public morals, 257-258
GATS commitments, 256—257
goods and services, 255-256
WTO-inconsistent Chinese measures,
254

D
Dispute settlement mechanism (DSM), 344
Dispute Settlement Understanding
(DSU), 214, 216-217
Dominance/monopoly power
requirement
Chinese law, 308
US and EU laws, 307
Dumping Regulation, 310

E

EC—Israel Association Agreement,
242-243

EC Merger Revolution (ECMR), 6

ECN Model Leniency Programme, 45—46

E-Commerce-Directive, 118

Economic Integration Agreement (EIA)
for services, 229

EC-PLO Association Agreement, 243

Effect-restrictions, 89, 90, 94, 96

Environmental provisions RTA,
comparative legal analysis

assessing environmental law, 361-366
environmental standards

DSM, 359-361
institutions and agencies, 358359
preamble statement, 355-356
scope of obligations, 356-358

European competition and electronic
communications law, 41-42



382 LEGAL ISSUES OF ECONOMIC INTEGRATION

enforcement paradigms, tracing
changes, 43—45
soft law, significance, 45—49
European Economic Area (EEA), 196197
European Food Safety Authority (EFSA),
136-138
European Legal Test for predatory pricing
AKZO case
facts, 294295
predation and role of intent,
presumptions, 295-298
presumption of abuse, challenges,
298-301
consumer welfare, 293—294
dominant undertaking intention,
303-304
recoupment, 301-303
European Regulators Group (ERG),
46—47, 56-58

F
Foreign Direct Investment (FDI)
assessment of the situation, 270-272
Commission Communication and
proposal, 263-266
Commission Proposal, analysis,
266268
Lisbon Treaty improvements, 261-263
Member States reactions, 268—270
Free movement of goods
EU and overseas
Article 355(1) and 349 TFEU,
320-321
colonies/dependencies, OCTs,
318-319
definition, 318
hybrid status, 319-320
Lisbon Treaty, 318
ORs position, 320
POSEI programmes, 321-322
OCTs and EU’s ORs, problematic
aspects
purely internal situations, 325-328

pursue an economic activity, 331-337
reverse discrimination, 328-331
and overseas
Article 355(2) TFEU, 323-324
Council Decision 2002/546,
322-323
non-tarift barriers, 324
Union customs territory and internal
market, 322
territories types, 317

G
General Agreement on Tarifts and Trade
(GATT), 187
Genetically modified organisms (GMOs),
EU regulatory framework
authorization procedure
actions for failure, 138
Amfla potato saga, 139
decision-making process, 135-136
de facto moratorium, 137-138
risk management measure, 136—137
ethical considerations, 145
Member States’ safeguard measures
Commission’s proposal, 140-141
maize MON 810 risk assessment,
141-142
risk manager and assessments,
139-140
specific management/restrictive
measures, 142
national and regional bans
Isle of Madeira free of cultivation,
144
preserve environment and
agriculture, 143
prohibition on marketing of GMO
seeds, 143—144
trade restrictive measures, 143
Treaty on the Functioning of
European Union (TFEU), 142
re-nationalization of GMO cultivation,
146-147



SUBJECT INDEX 383

Great recession and protectionism
currency rate, 108-109
financial crisis, 105
reports, 105-106
trade measures, 107—108
unemployment, 106107

I
ICSID case law on corruption
analysis, 73—76
Fraport v. Philippines, 70-71
Inceysa v. El Salvador, 68=70
Kardassopoulos v. Georgia,
72-73
World Duty Free v. Republic of
Kenya, 65-68
Injury to competition
Chinese law, 312-313
EU law, 311-312
US law, 311
Intellectual property rights, 209-210
International accounting standards
(IAS), 168
International Competition Networks
(ICNg), 6
International Law Commission (ILC), 67
Israeli — Palestinian Interim Agreement,
243-244

J

Judicial accountability and new

governance

European competition and electronic
communications law, 41-42
enforcement paradigms, tracing

changes, 43—45

soft law, significance, 45—49

networked mode, 42

and soft law, review
challengeable act, need for, 49-51
court and legal challenge, 51-53
court’s mandate, 53-55

L
Labour provisions RTA, comparative
legal analysis
assessing labour law, 351-355
labour standards
DSM, 348-351
institutions and agencies, 348
preamble statement, 345
scope of, 346-348
Legal rules, TPP Agreement
rules of origin (ROO)
Article 4.2, 232-233
complexity of, 234
de minimis rule, 233234
restrictiveness of, 233
trade remedy rules
Article XXIV.8(b), 234
failures of, 235-236
Lisbon Treaty, 261-263

M
Market economy test (MET),
anti-dumping Law
jurisprudence

Case T-1/07, Apache Footwear Ltd
and Apache II Footwear Ltd
(Qingxin) v. Council, 169-170

Case T-299/05, Shanghai Excell
ME&E Enterprise and Shanghai
Adeptech Precision v. Council, 168

Case T-498/04, Zhejiang Xinan
Chemical Industrial Group v.
Council, 166—168

legislation system and exchange rate
conversions, 170-171

principles, 164-165

practice improvements and legislation

reform proposals

clarification and transparency, 173

legislative modification, 175

predictability, 174

significant state interference, 173—174



384 LEGAL ISSUES OF ECONOMIC INTEGRATION

World Trade Organization (WTO),

175-176
Zhejiang Xinan case, 174—175
treatment re-assessment, 171-173
Mehmet Soysal and Ibrahim Savatli v.
Bundesrepublik Deutschland (Case
C-228/06) 2009
Additional Protocol (AP) Article 41(1)
direct effect, 152—154
effects, 158—161
limits, 161-162
material scope, 156—157
personal scope, 154-156
Court’s judgment, 150-152
facts, 150
Merger control patchwork
case for harmonization, 10—11
Court of First Instance (CFI), 6
German Federal Cartel Office, 6
key differences
concentration, concept of, 7
judicial review, 10
remedies, 9—10
substantive test, 8—9
lack of harmonization, 5
prohibition of mergers, 6
Meroni doctrine, 50
Modernized European Competition
Law, 1-4

()
Object-restriction, 89, 90, 93-97
Outer-most Regions (ORs), free
movement of goods
EU and overseas, 318-322
overseas, 322-324
problematic aspects, 325-337
Overseas Countries and Territories
(OCTs), free movement of goods
EU and overseas
Article 355(1) and 349 TFEU,
320-321

colonies/dependencies, OCTs,
318-319
definition, 318
hybrid status, 319-320
Lisbon Treaty, 318
ORs position, 320
POSEI programmes, 321-322
overseas
Article 355(2) TFEU, 323-324
Council Decision, 2002/546, 322-323
non-tariff barriers, 324
Union customs territory and internal
market, 322
problematic aspects
purely internal situations rule,
325-328
pursue an economic activity,
331-337
reverse discrimination, 328-231

Pro-competitive justifications absence

Chinese law, 314-315
US and EU laws, 313-314

Regional trade agreements (RTAs),

labour and environmental regimes
behind-the-border issues, 339
comparative legal analysis methodology
agreements’ preambles and
objectives, 342-343
definition, 341-342
dispute settlement mechanism
(DSM), 344
institutions and agencies, 344
negative/positive dichotomy, 342
scope of obligations, 343-344
environmental provisions, comparative
legal analysis
assessing environmental law, 361-366
environmental standards, 355-361



SUBJECT INDEX 385

impact of, 340
labour provisions, comparative legal
analysis
assessing labour law, 351-355
labour standards, 345-351
provision’s scope and strength, 339-340
regional developments, 340-341
WTO, 367-370
Regional Value Content (RVC), 233
Regulatory space, 55-56
Resale price maintenance
Czech Republic, 16
EC Commission of efficiencies and
competitive harm, 19-21
hard-core treatment, 22
negative effects, 14
OECD roundtable, 16
private litigation, 16
Regulation 2790/1999, 15-16
rule of reason analysis, 14
supplier and retailer, 13—14
US Leegin Judgment, 17-19
RTAs. See Regional trading arrangements
(RTAs), labour and environmental
regimes
Rules of origin (ROO), 232-234

S
Sdger test of equivalence, 123—124
Schuman declaration, 181
Services directive
features, 112—113
implementation
dogmatic point of view, 115-116
problems, 114-115
transparency standard, 116
principle, 111-112
trade in services, regulatory approaches
country of origin principle, 118-121
harmonization/coordination,
126-129
mutual recognition, 129-131

prohibition of restriction,
121-126
Shanghai Excell MGE Enterprise and
Shanghai Adeptech Precision v.
Council, Case T-299/05, 168
Soft law instrument
challengeable act, need for, 49-51
court and legal challenge, 51-53
court’s mandate, 53-55
significance, 45—49
Solidarity, 182-183
State Administration for Industry and
Commerce (SAIC), 312
State aid
assessment, 37—38
balancing test
quantification, 30-31
social welfare standard, 30
stages, 29
Commission decision on aid
Industria De Turbo Propulsores
(ITP), Spain, 32-34
Neo Val programme, 36-37
reduced social insurance
contributions, 35—36
Volvo Aero Corporation, Sweden,
34-35
European Union (EU) competition
law, 25-26
levels of assessment, 31-32
reasons for
administrative costs, 28
amount, 27
impact on competition, 28
monetary value, 28-29
need for, 27
optimum subsidy, 28
subsidies, 26—27
State Aid Action Plan (SAAP), 26, 29
Substantial trade liberalization
market access for goods
FTA tariff reduction, 226



386 LEGAL ISSUES OF ECONOMIC INTEGRATION

New Zealand and Chile trades,
228-229

P4 Agreement tarift reductions,
226227

schedules, 227-228

opening up the services market
categories, 230-232
GATS, Article V, 229-230

T
Trade in services, regulatory approaches
country of origin principle
coordinated field, 119-120
Draft Directive, 119
E-Commerce Directive, 118
harmonization/coordination, 126—129
mutual recognition, 129-131
prohibition of restriction, 121-126
Trade remedy rules, 234-236
Trans-Pacific Strategic Economic
Partnership (TPP) Agreement
Closer Economic Partnership (CEP),
237
economic integration process, 237-240
FTA requirements, 225
legal rules
rules of origin (ROO), 232-234
trade remedy rules, 234-236
significance of
history, 222
US participation reasons, 222-225
substantial trade liberalization
market access for goods, 226229
opening up the services market,
229-232

Treaty on European Union (TEC), 59,
142, 143

Treaty on the Functioning of European
Union (TFEU), 142, 143

A%
Vienna Convention, 248—249

W
WTO DSB decisions, Community courts
approach
binding nature of, on ECJ
Ikea Wholesale case, 199-201
Opinion 1/91, 196-199
Community courts’” argumentation,
195-196
European Court of Justice (EC]J),
185-186
internal effect of, position of ECJ
Biret cases, 189—192
Chiquita case, 192
Van Parys case, 193—-195
Portugal v. council, ECJ’s argumentation
General Agreement on Tariffs and
Trade (GATT), 187
granting of direct effect,
188-189
principle of reciprocity, 188
Sections 301-310 of the Trade Act of
1974, 187

V4

Zhejiang Xinan Chemical Industrial
Group v. Council, Case T-498/04,
166-168





