
EDITORIAL

Pillar Two and the Principles of Ability-to-Pay, Legality,
and Symmetry*

Pillar Two1 can be examined from the viewpoint of its
compatibility with the principles of ability-to-pay, legal-
ity, and symmetry. Ability-to-pay is a constitutional prin-
ciple in rule-of-law states that is used as the measure to
allocate the tax burden in a jurisdiction.2 It means that
the amount of tax to which an individual or organization
is liable should be commensurate to the amount it earns
and may include those earned by the entities that it owns.

Ability-to-pay is inherent to each taxpayer with the
latter being defined by law. In a domestic situation, the
marital status of an individual is not supposed to interfere
with their ability to pay; companies and branches may be
taxed autonomously or as a group, and the latter solution
is justified because the ability to pay is inherent to the
group from an economic point of view.3

There is no international or EU tax law concept of
ability-to-pay. However, its meaning changes in a cross-
border situation due to the principle of territoriality and
the benefits principle (which lead to the allocation of taxing
rights between jurisdictions).4 Ability-to-pay is related to
individuals or companies5 residing or with income accrued
in a territory. Multinationals, as such, do not have an ability
to pay as it is allocated to a group member (or an option to

group taxation or consolidation regime) by each territorial
jurisdiction. Controlled foreign company (CFC) rules,
switch-over rules, or anti-hybrid rules combine the ability-
to-pay principle with an international single tax principle
(bringing back taxing rights to the state that applies those
rules). 6 CFC rules and some anti-avoidance rules provide
that an entity in Country A may be liable to additional tax
because a subsidiary or an entity with which it transacts is
not taxed (or is low taxed) in Country B.

Pillar two7 has a different impact in respect of the tax-
payer’s ability to pay and is capable of challenging the
existing ability-to-pay principle in the constitutions of
rule-of-law states. The two Global Anti-Base Erosion
Model (GloBE) rules – the income inclusion rule (IIR) and
the undertaxed payments rule (UTPR) 8 – are top-up taxes to
be paid by a constituent entity (CE) because the effective tax
rate (ETR) on the income of a non-resident entity accrued
abroad9 is below the minimum ETR of 15%.10

In applying Pillar Two, a multinational group’s parent
entity or subsidiary may be found liable for taxes relating
to profits derived by another group entity in another
territory if the latter has not been ‘sufficiently’ taxed in
its jurisdiction. Such a situation already exists in the
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context of CFC rules, but the latter typically create addi-
tional taxation for a shareholder of the low taxed entity.
As mentioned, there are also anti-avoidance rules that
create an additional tax burden for a taxpayer that trans-
acts with a low taxed entity. Under Pillar Two, the novel
situation is that the top-up tax may be due by a group
entity that has neither direct nor indirect participation in
the low taxed entity or transactions with the latter.

An example is the case of two partially owned parent
entities (POPEs) with each of them in different jurisdic-
tions. POPE 2 is not fully owned by POPE 1. POPE 1
holds 100% of one constituent entity (CE 1) in a low tax
jurisdiction (LTJ), and POPE 2 holds 100% of another
constituent entity (CE 2) in the same LTJ. POPE 2 does

not hold any shares in CE 1 and engages in no transactions
with CE 1.No Qualified Domestic Top-Up Tax (QDMTT)
will be applied by the LTJ. The applicable top-up tax is
calculated on a jurisdictional approach and therefore takes
into account the joint ETR of CE1 and CE2.

CE 1 is subjected to an ETR below the minimum ETR
of 15%, and an ETR of at least 15% is levied on CE 2.
Because the top-up tax is calculated on a jurisdictional
basis and attributed on a pro rata basis to the CE of that
jurisdiction, POPE 2 will pay a top-up tax related to
profits of a CE that is not its subsidiary (combined appli-
cation of Articles 5.2.4, 2.1.4 & 2.1.5 GloBE Model
Rules), and POPE 1 will apply the IIR offset mechanism
in relation to CE1 (Article 2.3. GloBE Model Rules). CE

Jurisdiction Income: 500; Tax: 55; ETR 11%; Top-Up Tax: 20; CE1: 10; CE2: 10; POPE 2: 10; POPE 1: 10
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1 is POPE 2´s sister company in which POPE 2 has no
interest and with which it engages in no transactions.

If POPE 2 was 100% held by POPE 1, only POPE 1
would apply the top-up tax (Article 2.1.5, Model Rules) -
the UPE would also be entitled to apply its IIR (after
POPE 1) subject to the IIR offset mechanism (example
2.3.2 – 1 of the OECD Illustrative Examples).

Thus, even if two taxpayers are considered constituent
entities of a group (POPE 2 and CE 1), they may be only
sister companies, and one of them (POPE 2) may be
responsible to pay a top-up tax (compensating the LTJ
to which CE 1 was submitted). It is difficult to claim that
this outcome is in conformity with the constitutional
ability-to-pay principle.

The Irish department of finance released a feedback
statement on 31 March 2023, asking, among other ques-
tions, whether it would be possible for one Constituent
Entity within a group (a ‘group payer’) to pay top-up tax
liabilities on behalf of other Constituent Entities within
the group (4.8.4). Being the answer affirmative, it further
asked how should this operate.11 If POPE 2 above could
reallocate the top-up tax expense to the entity that gen-
erated it (CE 1), the issue on ability-to-pay would be
solved. However, if LTJ did not want to introduce a
QDMTT, it will also not agree that CE 1 bears any top-
up taxes; moreover, under Pillar 2, POPE 2 jurisdiction is
legally liable to collect the top up tax.

The principle of legality and foreseeability of taxes are
also menaced by Pillar Two. Some concepts, such as
deferred taxes, are vague and may lead to frequent cases
of indeterminacy (Articles 4.1., 4.4., and 4.5. GloBE

Model Rules). Other provisions are not fully understand-
able without the OECD Commentary from March 2022
(such as Article 4.1.5. GloBE Model Rules).12,13

Moreover, from the perspective of international and
European Union tax law, the GloBE rules also raise issues
connected to symmetry. This is related to the principle of
territoriality and broadly means that a state may allow
deductions of a CE of the same group located in a different
jurisdiction if it taxes its profits accrued in that different
jurisdiction. Symmetry has been acknowledged as a EU
tax law principle in cross-border loss cases.14

According to the UTPR, the payment of the top-up
tax may take the form of either a denial of a deduction
against the taxable income of that entity or an equivalent
adjustment under domestic law (Article 2.4. GloBE
Model Rules). While the UTPR may apply in cases
when a profit is low-taxed, there is no additional deduc-
tion or recapture of it for constituent entities that are
taxed at a high rate. A deduction or recapture would of
course be very difficult to implement in practice, taking
into account that the UTPR calculation results from a
pool of top-up taxes not connected to one particular
jurisdiction or CE.

An international agreement aimed at introducing mini-
mum ETRs is a major achievement in the European and
international tax systems. However, there are several chal-
lenges raised by it that threaten states’ constitutional
principles as well as international and European tax
principles.

Ana Paula Dourado
Editor-in-chief
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