EDITORIAL

Agreements

This special issue is devoted to what could be somewhat
considered as a ‘niche’ as it seeks to analyse the com-
bined effect of legal regimes that are themselves fields
of a high level of complexity and thus specialization.
However, as the articles collected here demonstrate in
impressive fashion, the topic is far from being purely of
an academic interest. It is believed that it will prove to
be an area of great practical importance as ever more
countries proceed to implement Pillar Two in their
domestic legislation.

Similar to the international tax regime that is made
up of thousands of bilateral tax treaties, the interna-
tional investment arena consists of approximately
2,500 bilateral agreements and a few multilateral
agreements known as international investment agree-
ments (ITAs). The large majority of these were con-
cluded in the period between 1980-2000. They do not
generally regulate tax matters, however, they provide
standards of protection from harm to investments
through state action, in particular through fair and
equitable treatment (FET), prohibition of expropria-
tion, and  protection  from  discrimination.’
Importantly, they provide investors access to a direct
investor-state dispute settlement (ISDS) process in the
form of binding international arbitration. The ISDS is
definitely the IIA’s most important and powerful
enforcement tool. It is usually included in the provision
under the heading ‘Submission of a Claim to

Arbitration’.> This tool ensures that host states will
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respect the standards of investment protection under
IIAs.” Otherwise, they may bear significant costs of
defending and losing ISDSs which will consequently
negatively affect their investment climate.*

The Pillar Two ‘regime’ — if there was an inclina-
tion to refer to it as such — consists of the rules
published by the OECD under the title ‘'OECD/G20
GloBE Model Rules’ which represent a non-binding
agreement by the participating states to accept the
imposition of global minimum taxation at a 15%
rate on large multinational corporations in the form
of a set of highly technical rules.’ As such, imple-
menting the Pillar Two rules is liable to create sig-
that
naturally seek to explore legal remedies to reduce the

nificant burdens for multinational taxpayers
negative impact on their bottom line.

Certainly at the initial stages of the Pillar Two
initiative, little attention was paid to the question of
how the various elements of Pillar Two — the Income
Inclusion Rule (IIR), the Undertaxed Profits Rule
(UTPR), and the qualified domestic minimum top-up
tax (QDMTT) — that were once implemented in the
various countries either directly or, as was the case in
the EU, through a directive, would adhere to existing
international law. Then, virtually all discourse about
the project was completely dominated by politics, pol-
icy considerations, and technical detail. Academics
began to only gradually devote attention to the rela-

tionship between Pillar Two and existing income tax
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treaties, and the question was occasionally raised how
its measures would stand up in the face of IIAs, in
particular the standards of FET and expropriation.6
Relatively late on a timeline of Pillar Two’s develop-
ments, i.e., in late 2022 and 2023, the OECD and the
UN recognized that Pillar Two measures might result
in tension with the ITA standards.” While the UN has
at least presented a brief analysis of the risks and
recommended certain steps to governments to avoid
conflicts between international tax and investment
regimes, the OECD has not done so. Absent such an
analysis, however, in summer 2023, the OECD decided
to discourage investors from any claim against the host
states under relevant IIAs (in such cases, the QDMTT
loses its status allowing other states to levy a top-up-tax
through the IIR or UTPR) without explicitly identify-
ing the issue.”

Coincidently, also in the summer of 2023, the three
co-authors of this editorial began discussing the feasi-
bility of a special issue of Intertax devoted to Pillar
Two and IIAs. Following a call for articles and the
submission of a number of high quality drafts, a full-
day seminar was held on 28 June 2024 in Luxembourg
that was hosted by the ATOZ Chair for European and
International Tax Law. The goal of this seminar was not
only to discuss the draft articles but also to bring
together experts from the tax law realm and the invest-
ment law world. The format of the day was a presenta-
tion of each article by the author followed by a
discussion with experts from both worlds. Not only
did these discussions offer valuable feedback to be
used by the authors for completing their articles, they
also showed the importance of the intercourse of dis-
ciplines to further mutual understanding of the inter-
action of one branch of law with another. Additionally,
in the context of the Pillar Two project, the evaluative
responses elucidated how that project indeed accords
with the international investment protection construct
provided for by IIAs. This special issue of Intertax
brings together most of the articles discussed during
the above seminar.

It begins with a contribution by Xiaorong Li who
explores expropriation risks of the Pillar Two top-up
taxes — in particular the IIR and the UTPR. It concludes
that it will be difficult to prove that top-up taxes are
expropriatory except in extraordinary cases because of the
significant standards of the substantial deprivation test
applied by ISDS tribunals.

Vanessa Arruda Ferreira and Luzius Cavelti then
address good faith and investment treaties with a focus
on the QDMTT. They conclude that it may possibly
violate investors’ legitimate expectations protected by
good faith, but they remarkably include in their assess-
ment the pressure exercised by home states that imple-
ment the ITR. If that resulted in a host state violating its
obligations under an IIA, they envisage liability for the
home state.

How countries may be able to minimize the conflict
between the QDMTT and how to align it and IIAs is
subsequently explored by Gergely Czoboly and Gabriella
Erd0s.

Of course, the pursuit of an IIA claim in arbitration is
fruitless if no damages can be awarded. Jodo Vitor Gomes
Martins and Thatiane Cristina Fontdo Pires comprehen-
sively explore the interplay between the various charging
provisions of Pillar Two and whether the different scenar-
ios could result in damages for which the investor should
be compensated.

In particular, the scenario in which a successfully
challenged minimum tax leads to a top up tax in
another jurisdiction raises the question of whether
that other jurisdiction would commit a denial of jus-
tice under customary international law. This is
explored by Jarrod Hepburn and Sunita Jogarajan
who conclude that such an outcome is unlikely but
not impossible.

Finally, Fabian Kratzlmeier and Aitor Navarro
explore the difficult question of adjudication and enfor-
cement of ITA-based claims against Member States of
the European Union. As could be expected subsequent
to the Achmea’ case, there is very little possibility that
intra-EU disputes can be resolved through IIAs, but
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resolution of extra-EU disputes may still be pursued
through IIA arbitration.

As a number of the authors themselves note, there are
many uncertainties surrounding the relationship between
Pillar Two’s taxes and commitments under IIAs, and
further research is necessary. However, they all seem to
underscore the challenges that Pillar Two legislation,
depending on the specific circumstances of the case, may
face in the presence of an IIA.

Ultimately, even if this special issue fails to resolve all
of the controversies stemming from the interplay between
global minimum taxation and IIAs, the authors hope it
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contributes to establish a harmonious and effective work-
ing isolated
worlds: the tax world and the investment treaty world.

relationship between otherwise largely
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