EDITORIAL

Scholactivism in Tax Law

Tax law journals, including Intertax, regularly publish
articles that can influence the policy debate. This raises
questions about the role of tax law scholars as potential
tax activists." To what extent do they actually use their
scholarly work as a way to encourage (or discourage)
political, social, or legal change? What are the risks
associated with such activism? These questions concerning
the interaction between tax law scholarship and activism
are not discussed much, at least not in writing. This
editorial aims to contribute to the nascent debate initiated
by scholars such as Raitasuo and Schon by offering some
insights into the use of scholarly work as a tool for
advocacy in tax law - an attitude that I refer to as ‘tax
scholactivism’.” Though the term activism is often asso-
ciated with efforts driven by a concern for justice or the
common good, I use it here to refer to any engagement
aimed at facilitating or preventing social, legal, or poli-
tical change even when guided by self-interest rather than
a commitment to justice.3

I distinguish between ‘tax scholactivism’, for which the
underlying motivation of tax law scholars’ academic work
is to ‘directly pursue specific material outcomes’ and
practices of ‘discursive tax scholarship’, where their work
is not motivated by this goal but rather by the aim of
contributing to scholarly discourse.” I then contrast ‘inde-
pendent tax scholactivism’ when tax law scholars act in
their own name with ‘professional tax scholactivism’
which is when they act in the interest of other economic
or political actors. These different categories are helpful
because they encourage us, tax law scholars, to be self-
reflective about our own work and the role of tax law
scholarship more generally. To what extent are we aware

of engaging in independent or professional ‘tax scholacti-
vism’ rather than in ‘discursive tax law scholarship’? In
the final part of this editorial, I argue that tax law scholars
should systematically disclose potential conflicts of inter-
est when contributing to tax law journals, including
Intertax, with this obligation being particularly evident
in the case of professional tax scholactivism.

There are two points to be made before starting. First, I
do not distinguish between professional tax scholactivism,
independent tax scholactivism, and discursive tax law
scholarship to suggest that tax scholactivism is equivalent
to poor tax law scholarship or that one type of scholacti-
vism is better than another. Instead, I use the distinction
as a lens to reflect on activism in tax law and the risks that
it entails. These risks might affect the quality of research
projects resulting from scholactivism, but this in no way
implies that it cannot produce high-quality research.
Second, I should acknowledge that a large part of this
editorial has been inspired by the work of two constitu-
tional scholars, Khaitan and Lazarus, on ‘scholactivism’
and ‘constitutional scholars as constitutional actors’,
respectively.3 Khaitan considers that constitutional scho-
lars play a ‘performative’ role ‘in relation to constitutional
law and politics’.® In the light of this performative role, he
warns constitutional scholars, especially those with ‘acti-
vist impulses’, to avoid the ‘temptation of directly pursu-
ing specific material outcomes’ with their scholarly work.”
Lazarus’ work complements that of Khaitan. She argues
that constitutional scholars have a ‘facilitative role’ in
healthy democracies (by ‘facilitating robust democratic
and constitutional debate’) but also a ‘constitutive role’
in that they help shape ‘constitutions and constitutional
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doctrine’.® She posits that this implies specific ‘ethical
obligations’ on constitutional scholars: a duty of ‘academic
self-awareness’ and a ‘duty of independence’.” This is not
the place to provide a detailed analysis of the role of tax
law scholars in today’s democracies, but it does not seem
too far-fecched to assume that it is similar to that of
constitutional scholars (i.e., facilitative and constitutive
in nature) in relation to tax law. Indeed, tax law scholars
contribute to the tax policy debate, and their work can
influence the interpretation and formation of tax laws.
Thus, Khaitan and Lazarus’ arguments can also apply to
tax law scholars. In this context, the remainder of this
editorial reflects on the lessons that we, tax law scholars,
can derive from their work.

| TAX SCHOLACTIVISM V. DISCURSIVE TAX
SCHOLARSHIP

Scholactivism can characterize the work of all scholars.
Therefore, it should not be associated with any specific
type of scholarship, such as critical legal scholarship."’
This implies that a broad range of tax law scholars,
including those with a positivist approach to legal ana-
lyses, potentially engage in scholactivism. It includes
those who openly argue for policy change in the field of
tax but also those whose work touches upon technical tax
provisions and, that way, hope to convince judges that
they should be interpreted in a certain way or to encou-
rage policymakers to amend such provisions. Similarly,
tax law scholars whose work is aimed at maintaining the
status quo participate in scholactivism.'' The focus is on
the scholar’s motivation when conducting research rather
than on its topic, research output, actual outcome, or
research method. This focus thus rejects the dichotomy
between ‘a highly technical understanding of tax scholar-
ship” and ‘a highly political one’ as the former can also be
driven by political or commercial intent.'” Consequently,

it also challenges the view that scholactivism in tax is a
recent phenomenon. The technical character of ‘old’ tax
law scholarship along with its embedding in a more
‘stable fiscal framework’ does not support the idea that
tax law scholars at the time were necessarily politically
disengaged.'” Conversely, ‘new’ tax law scholarship on
policy relevant questions qualifies as tax scholactivism
only if the scholarly contribution is driven by the motiva-
tion to effectuate policy change.

This definition of tax scholactivism is inspired by
Khaitan’s definition of what he refers to as ‘scholacti-
vism-driven research’.'® He states as follows: ‘Whereas
truth-seeking and knowledge dissemination are constitu-
tive of the role of a scholar, scholactivism-driven research
is distinguished by the existence of a motivation to directly
pursue specific material outcomes (i.e., outcomes that ave more
than merely discursive) through one’s scholarship’."’
Khaitan admits that ‘the difference between material and

. . . 16
discursive {outcome} is ‘fuzzy’.””

However, ‘fuzziness’ is
not a problem to the extent that the distinction between
material and discursive outcomes is used as an internal
test by legal scholars themselves to reflect on their own
research process rather than as an external test to assess the
quality of the research output (for instance, by funding
agency or promotion committees to evaluate the profile of
scholars competing for a grant or tenure).'” When used as
an external test, the concept of scholactivism is likely to
fail because a tax law scholars’ motivation cannot be
inferred from their research findings and academic
publications.'® The fact that they conduct research on
topics relevant to the policy debate does not necessarily
mean that they are engaging in tax scholactivism.
Likewise, if a tax law scholar’s research eventually influ-
ences the policy debate, it does not automatically mean
that they were engaging in tax scholactivism. If their
motivation was discursive rather than policy-driven, they
were engaging in discursive tax scholarship. Thus, the
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true value of the concept of tax scholactivism lies in its
role as a tool for self-reflection.

2 THE RISKS ASSOCIATED WITH
SCHOLACTIVISM

According to Khaitan, scholars should avoid scholactivism
because of the risks it entails: ‘#be risk of undermining
truth-secking and/or being counter-productive’.'” He uses
two hypothetical scenarios to illustrate his point. In the
first, he describes the work of someone who he refers to as a
‘radical scholactivist’: someone who ‘cherry-picks examples’
to support their argument and downplays the importance
of a relevant theory because they know that the judges who
they seek to influence in a future court case are opposed to
it.”” To Khaitan, this example demonstrates that scholacti-
vism can lead to intellectual dishonesty or even fraudulent
behaviour. His second example is that of a ‘moderate
scholactivist” who conducts their work in all honesty but
who, due to their willingness to have an impact, ends up
publishing their work too quickly thereby avoiding a ser-
ious peer-review process and discussions with colleagues.
This ultimately prevents them from anticipating the long-
term negative effects of their work. Due to their material
objective, the moderate scholactivist has not devoted suffi-
cient ‘time for reading, thinking, discussing, workshop-

. . ; . , 21
ping, getting peer reviewed, revising, and so on’.

Given
these risks, Khaitan recommends conducting research with
‘a deep commitment to intellectual virtues shaped solely by
the goal of knowledge creation’ (emphasis added).”” This does
not imply, however, that research should be detached from
values and engagement: values can influence the choice of
topic before the research process begins (though Khaitan
consciously chooses to avoid topics that relate to ‘still-
unfolding current or relatively recent events’) while engage-
ment can come affer publication, for instance, through
dissemination activities.”

I tend to agree with Khaitan’s position, probably
because of my own research experience; I find it easier to

Intertax

avoid the risks he describes when undertaking a research
project with the aim of pursuing a discursive outcome
rather than a material one. That Khaitan’s work led to a
considerable debate among constitutional law scholars
suggests, however, that his position might require further
nuance.>* For instance, Stone argues that Khaitan’s argu-
ment ‘overlooks the potential epistemic benefizs of the
scholactivist mindset’, i.e., the hope of bringing about
social, legal, or political change can serve as a motivating
factor for producing robust and reliable research outputs.>
that

scholactivism is not the problem.26 Though it might

Another argument against Khaitan’s thesis is
involve risks (such as ‘undermining truth-seeking’ due to
the pressure to publish work hastily), they are not unique
to it; they can also arise from institutional practices, such
as universities’ promotion guidelines. Instead of drawing
the attention to scholactivism, it might thus be better to
focus on the risks themselves. These are fair criticisms.
Yet, I still believe that Khaitan’s work serves as a useful
starting point for reflecting on scholactivism in tax law.
Applied to the tax context, Khaitan’s argument draws
the attention to two main concerns. First, unlike Khaitan,
many tax law scholars — including myself — choose to
work on current or recent topics. It could be argued that
this is due a difference between constitutional law and tax
law as the former might seem more immune to the
passing of time than the latter. Indeed, the regular
amendments of tax laws might encourage tax law scholars
to be reactive, if not proactive, towards research. This
increases the likelihood and feasibility of pursing material
outcomes, but it also makes tax law research more suscep-
tible to the risks Khaitan associates with scholactivism.
Second, Khaitan’s remarks on the differences of ‘time
and space horizons’ between moderate scholactivism and
discursive research draw attention to the fact that tax law
rapid
processes.”’ This might suggest that it follows the pace

scholarship is often published in relatively

of scholactivism rather than that of discursive research. I
have not conducted empirical research on the timeframe of
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publication between different law journals, but — from
personal experience that serves as anecdotal evidence — I
have observed that the publication process in tax law
journals almost always occurs more rapidly than in envir-
onmental law and international law journals. This is not
necessarily a negative feature: being published quickly can
have positive outcomes, especially for early-career scholars
who need to demonstrate their ability to publish for
advancing their career. However, in some cases, a slower
pace contributes to improving the quality of a publication
if it allows the author to benefit from several rounds of
comments from the peer-reviewers. Though it is obviously
satisfying to have work published relatively rapidly,
Khaitan’s work is a reminder of the crucial role of time
in the craft of scholarship, including tax law scholarship.?®

3 INDEPENDENT TAX SCHOLACTIVISM V.
PROFESSIONAL TAX SCHOLACTIVISM

There is one pervasive feature of tax law scholarship,
however, that Khaitan’s work does not allude to but
still deserves attention: the fact that many tax law
scholars engage in multiple professional activities.”
Here, the work of Lazarus on ‘constitutional law scho-
lars as constitutional actors’ is of relevance.’® In her
opinion, ‘academic authority should not be bought and
sold for the delivery of convenient ideas or shaped
merely in the pursuit of government, corporate or
institutional policy’.”! Academic authority implies a
duty of independence to be legitimate, and an inevita-
ble corollary to this is a duty of disclosure of profes-
sional affiliations.”® From this perspective, I find it
helpful to distinguish between ‘independent scholacti-
vism’ and ‘professional scholactivism’. Whereas scholars
who engage in the former act independently, those
involved in the latter support a particular material
outcome because it is in accordance with the interest
of economic or political actors to whom they are related
professionally, economically, or politically. Importantly,
this does not imply that the research resulting from
professional tax scholactivism is necessarily of lesser
quality than that qualifying as independent tax scho-
lactivism or discursive tax scholarship. In fact, in some
cases, the opposite may be true as professional tax
scholactivists might benefit from insights that are not

available to outsiders.

Applied to the context of tax, an obvious — and extreme
— case of professional tax scholactivism is when a tax law
scholar is paid, for instance, by a corporation or a lobby
group, to publish articles that support a specific material
outcome. Another form of professional tax scholactivism is
when one is working part-time in academia and part-time
in practice and decides to publish on certain topics because
they are of interest to their work outside of academia,
whether it is a law firm, consultancy firm, or corporation.
I should stress, however, that part-time scholars should not
automatically be labelled as professional tax activists. A
part-time scholar who also works in practice will not
engage in professional tax scholactivism to the extent that
they are not motivated by material outcomes when under-
taking their schorlarly activities. Admittedly, this might be
most easily achieved when working on topics that are
irrelevant — and unlikely to ever become relevant — to
their tax practice. Conversely, one should not automatically
consider that full-time scholars never engage in ‘profes-
sional tax scholactivism’. A tax law scholar whose univer-
sity chair is funded by an NGO working in the field of tax
justice would engage in professional tax scholactivism when
they write on global tax justice with the motivation of
pleasing their funder. The same would be true of a tax law
scholar writing on the taxation of high-net-worth indivi-
duals with the motivation of pleasing a rich donor who is
opposed to wealth taxation.

There are obviously cases when it will be difficult to
distinguish between independent tax scholactivism, pro-
fessional tax scholactivism, and discursive tax law scholar-
ship. For instance, do tax law scholars who have invested
their entire wealth in digital giants, such as Amazon,
Apple, Microsoft and Meta, engage in professional tax
scholactivism when they write on the taxation of the
digitalized economy with the motivation of discouraging
policymakers in their country from adopting a digital
services tax? The absence of a clear answer to such hard-
line cases is problematic in the context of disclosure of
conflict of interest: unlike independent tax scholactivists,
professional tax scholactivists face a conflict of interest
that they should disclose.

4 DISCLOSURE OF CONFLICT OF INTERESTS

Disclosure of conflict of interest, which Lazarus describes
as ‘a common practice in academic writing’, does not yet
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seem to be the norm in tax law scholarship.”® Though I
have not researched the matter empirically, my personal
experience suggests that tax law journals still rarely
include an explicit ‘declaration of conflicting interests’
that is visible below the text, in print, and on the publisher’s
website. To be clear, such declarations go beyond the
mere mention of the potential multiple affiliations of the
author next to their signature. Interestingly, they appear
in some journals even when the author has declared no
conflict.**

Clauses that explicitly indicate an absence of conflict of
interest should not be viewed as redundant. They contri-
bute to a process of self-awareness as scholars are encour-
aged to ask themselves whether there is ‘any arrangement
that would compromise the perception of [their} imparti-
ality or that of [their} co-authors if it were to emerge after
publication and {they} had not declared {such conﬂict:}'.35
This emphasizes that tax law scholars themselves must
make a decision based on what they believe would com-
promise the perception of their impartiality should the
information be made available to the pulic. Thus, in the
example of tax law scholars who have invested all of their
wealth in the digitalized economy, they would have to
decide on whether this information is worth disclosing
under the article that they plan to publish on digital
service taxes. They could choose to proceed very carefully
and disclose a potential conflict of interest to the editors
who could then decide on whether they have been overly
cautious. Alternatively, they could choose #or to conduct
research on the taxation of the digitalized economy to
avoid the risks associated with tax scholactivism.

Before concluding, I should add some thoughts about
Intertax’s own policies. Readers of the journal and poten-
tial authors should be aware of Kluwer Law International’s
guidelines on ‘publication ethics and malpractice’, includ-
ing its section on conflicts of interest.’® It states as
follows: “All authors should disclose in their manuscript
any financial and personal relationships with other people
or organizations that could be viewed as inappropriately
influencing (bias[ing]) their work’.>” This requirement is
broad. Though it is primarily directed at professional tax
scholactivists, it also applies to discursive tax law scholars
to the extent that their financial and personal relation-
ships might be viewed as leading to biases even if they
have had no motivation of bringing about or preventing

Intertax

social, legal, or political change in relation to these finan-
cial and personal relationships.

It is now perhaps appropriate to conclude this editorial
with a self-reflection and disclosure of a potential conflict
of interest in relation to the writing and publication of
this editorial. I should first acknowledge that I set about
writing it slightly differently than how I approach
research generally. To be very concrete, I spent less time
working on this editorial than I usually do for peer-
reviewed articles. I did not present the content of this
editorial at conferences and workshops before publishing
it but simply asked a few trusted friends and colleagues to
provide me with comments. Though I did research the
topics I had planned to discuss (such as conflict of interest
and activism in legal scholarship), my literature review
was not as thorough as for peer-reviewed articles I have
written over the past years. This is not to say that this
editorial was not written with care. Yet, the genre and
authority of editorials are different from that of peet-
reviewed articles, and this necessarily had an impact on
my writing process. Second, I should reflect on my role as
a scholar with respect to this editorial: did I act as a
scholactivist or as a discursive scholar? A friend who
read a draft version of this editorial thought that it was
‘funny’ that my editorial was precisely doing ‘scholacti-
vism’. In his opinion, my motivation was to change tax
law scholarship and the way we approach conflicts of
interest. My friend was right, at least in part. He was
correct in guessing that part of my motivation in writing
this editorial was directly linked to the pursuit of a
material objective. I wanted to suggest some changes to
the community of tax law scholars, including that we
become more compliant with rules requiring disclosure
of conflict of interest. However, my motivation was also
discursive. I wanted to contribute to the way we think
about the idea of activism in tax law scholarship.

5 DECLARATION OF CONFLICT OF INTEREST

I do not have dual affiliation, and I have only served as a
consultant on rare occasions. Therefore, I would be mini-
mally affected by increased adherence to requirements for
disclosing conflicts of interest. Aside from this — likely
overly careful — disclosure, I declare no conflicts of interest
with respect to the writing and publication of this editorial.
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8 POST SCRIPTUM: INTRODUCTION TO THE
SPECIAL ISSUE
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introduction to all contributions, readers are invited to
consult Haslehner, KuZniacki and van Weeghel’s guest
editorial published in issue 4.°
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